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1. Introduction

The impact of internationally mandatory laws in
international commercial arbitration has been the subject of
great debate. Whilst it is now almost universally recognised
that disputes involving the application of internationally
mandatory rules can be arbitrated, there is still some confusion
as to whether arbitrators may or must apply the internationally
mandatory rules of a law other than that chosen by the
parties to govern their contract. The purpose of this paper is
to challenge the assumption that arbitrators are legally bound
to apply internationally mandatory laws by drawing upon a
comparison between the possibilities open to arbitrators and
to State courts when faced with the potential application of

internationally mandatory laws.

The concept of internationally mandatory rules is
controversial, especially as to whether mandatory laws are always
an expression of public policy.? Furthermore, the term ‘mandatory
rules’ can also refer to those rules that cannot be excluded by
contract in the domestic context, but which are subject to the

normal conflict of law rules (‘domestically mandatory laws’). For
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the purpose of this paper, the term ‘mandatory rules’ should be
construed to include only those rules of national or supranational
law that ‘reflect a public policy so commanding that they must be
applied [in an international situation] even if the general body of
law to which they belong is not competent by application of the
relevant rule of conflict of laws’.? Typical examples of mandatory
laws are antitrust or competition laws, exchange control laws,

measures of embargo, blockade or boycott.

At one time, it was considered that arbitral tribunals were
not the appropriate forums to give effect to internationally
mandatory laws. Since the Supreme Court of the United
States” (US) Mitsubishi decision* and the European Court of
Justice’s (ECJ) Eco Swiss decision’, it is generally accepted that
the potential application of mandatory rules to a dispute is
not necessarily a bar to the latter’s arbitrability. This is not to
say that arbitrators are not expected to apply internationally
mandatory laws. On the contrary, arbitrability is largely based
on a presumption that arbitrators will apply internationally
mandatory laws.® Albeit recognising the arbitrability of antitrust
claims, the US Supreme Court, in Mitsubishi, noted that the
Japanese tribunal would be bound to apply American antitrust
law.” Similarly, in the Eco Swiss case, the EC] held that a national
court, to which an application is made for annulment of an
arbitral award, must grant such an application where it finds
that the arbitral tribunal failed to observe a prohibition laid
down by domestic competition law.® “These decisions indicate
that courts, at least in Europe and in the United States, expect
an arbitrator to have obligations to do more than just resolve a

private dispute between the parties.”

The question of whether arbitrators apply internationally
mandatory laws is of crucial importance. If arbitrators do not
routinely apply internationally mandatory rules, parties to
international contracts will start using arbitration as a means
of contracting around those rules, thus externalising costs that
they would otherwise be forced to internalize.' ‘Such a scheme
undermines mandatory laws designed to bring private costs in

line with social costs, and it may reduce social welfare.”"!

Some authors have argued that, to prevent mandatory
rules from becoming ‘default rules’, policy makers must either
(1) make claims based on mandatory rules inarbitrable or (2)

require de novo review of arbitrators’ decisions.'?

This paper does not seek to discuss the impact of
internationally mandatory rules on the enforcement of
arbitration agreements and arbitral awards. Rather, it will
discuss whether arbitrators can reasonably be expected to
apply internationally mandatory laws, by comparing the legal
situation of arbitrators and that of national judges as regards
the application of internationally mandatory laws. This paper
will focus on the situation of judges within the European Union
(EU) context, although it must be noted that courts in other
jurisdictions may treat internationally mandatory rules in a
different way.'® It will be argued that, although it is desirable that
arbitrators apply internationally mandatory rules, there is (yet)
no legal basis upon which to justify an obligation on the part

of arbitrators to apply internationally mandatory rules of a law
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other than that chosen by the parties to govern their relations.
2. Internationally mandatory rules in European courts
2.1. Mandatory rules of the forum

The Rome I Regulation provides the legal framework upon
which European courts shall determine the law applicable to
contractual obligations in situations involving a conflict of laws.'*
One of the cornerstones of the system of conflict of law rules
laid down in the Regulation is party autonomy."> However, while
recognising the freedom of the parties to choose the applicable
law'®, the Rome I Regulation makes it possible for certain

mandatory provisions to override the parties’ choice of law.!”

Article 9(2) provides that nothing in the Regulation ‘shall
restrict the application of the overriding mandatory provisions

of the forum’. For the purpose of this provision,

Overriding mandatory provisions are provisions the
respect of which is regarded as crucial by a country for
safeguarding its public interests ... to such an extent that
they [must be applied] to any situation falling within
their scope, irrespective of the law otherwise applicable

to the contract under [the] Regulation.'®

Mandatory laws may be promulgated by States
autonomously or derived from supranational law, eg, EU law.
It should be noted, in this respect, that mandatory rules of
national law are no less ‘mandatory’ than those mandatory
provisions derived from EU law and enacted by all Member
States'. Article 9(1) of the Rome I Regulation is clear in that
it is the law of each country — and not the court in which the

action is brought — that defines which of its rules are mandatory.

The courts’ obligation to disregard the parties’ choice of
law so as to give effect to the mandatory rules of the forum is
justified by the ‘intimate link between the state judge and his
own law’.?* While arbitrators are appointed by private parties
and have no lex fori, national judges are appointed by States
to uphold the law.?' Importantly, the judges’ compliance with
their obligation to apply the law is ensured by mechanisms of
legal and psychological nature. If a lower court ignores the law,
its decision may be subject to scrutiny by the higher courts.
Moreover, the fact that national judges are appointed by States
gives them a strong incentive to give effect to the mandatory
laws of the forum, as ‘they wish to avoid being blamed for

misconduct, they are mindful of their career, etc.”*?
2.2. Mandatory rules of foreign law

Apart from giving full effect to the mandatory rules of
the forum, Article 9 deals only with ‘the overriding mandatory
provisions of the law of the country where the obligations
arising out of the contract have to be or have been performed’.
% According to Article 9(3), courts may apply the mandatory
rules of the country of performance ‘in so far as those overriding
mandatory provisions render the performance of the contract

unlawful’. Article 9(3) further adds that, in exercising their
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discretion, courts shall consider the nature and purpose, as well
as the consequences, of the application or non-application of

those provisions.

Article 9(3) is much more restrictive than its predecessor,
Article 7(1) of the Rome Convention?*, which allowed the
application of the mandatory laws of any country with which
the situation had a ‘close connection’, regardless of whether
those provisions rendered the performance of the contract
unlawful. Article 7(1) of the Rome Convention was inspired
in the famous Alnati decision of the Dutch Supreme Court
(Hoge Raad), in which the Court said that ‘it may be that,
for a foreign State, the observance of certain of its rules, even
outside its territory, is of such importance that the courts must
take account of them, and hence apply them in preference the
law of another State which may have been chosen by the parties
to govern their contract’.* Article 7(1) was however considered
to be ‘too much’ by some Contracting States — particularly, the
United Kingdom (UK), Ireland, Germany, Luxembourg and
Portugal — who were permitted not to apply it by entering a

reservation under Article 22(1)(a).?°

Article 9(3) is largely based on the English common law
position under the Court of Appeals’ decision in the Ralli Bros
case.”” Itis the result of a compromise that ultimately contributed
to the decision of the UK to accept the Regulation.?® Article 9 is
not however immune from criticism. Rather, this is perhaps the

most controversial provision of the Rome I Regulation.
2.3. Objections to Article 9

First, Article 9 fails to clarify whether and in what
circumstances the mandatory rules of the lex causae apply.
Should they be applied directly as a part of the law designated
by the normal conflict of law rules or should they be submitted
to any test? It is suggested that those rules should only be
applied ‘if they so demand’.?” This is the view that better takes
into account the notion of internationally mandatory rules as
rules that ‘are applicable in the situation described by their
unilateral choice-of-law rule, irrespective of the normal rules
of private international law’.** To apply the mandatory rules of
the lex causae without considering whether such rules demand
to be applied to the case at hand would have ‘the effect of
granting the interests of the state which provides the lex causae

an unjustified primary position over other states’ interests’.”'

Article 9(3) is very unclear as to its terms®?, in particular as
to what is meant by the requirement that the law of performance
renders the performance of the contract ‘unlawful’: is it sufficient
that the obligations to be performed in the foreign country are
unenforceable under the law of that country, or is it necessary
that the performance of the contract is illegal in the foreign
country? Given the English antecedents to this provision, one
expects that it is not sufficient that the contract be merely
unenforceable in the country where the obligations arising out

of the contract have to be or have been fulfilled.?*

Dependent or not upon the requirement that the

performance would lead one of the parties to commit a criminal
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or illegal act in the foreign country, the rule in Article 9(3) can be
criticised for being against comity. The term ‘comity’ has caused
some irritation among legal writers. ‘Arguably the criticisms have
more to do with the imprecise and inconsistent use of the word
rather than the doctrine of comity itself.”** Although it is not
disputed that ‘the basis of private international law lies in the
domestic law of the forum” and that comity is not an overriding
principle of conflict of laws*, one must recognise that strong
reasons, based on or derived from the notion of comity, militate

in favour of giving effect to third countries’ mandatory rules.

Chong has referred to the term comity as being grounded
upon the following considerations: the desire to strengthen
relations with foreign States, the need to prevent the problem
of forum shopping and achieve uniformity of decisions, and
the need to do justice between the parties.’® According to
this author, ‘[a]lthough harmonisation of choice of law and
jurisdictional rules work in tandem to achieve the twin objects
of deterring forum shopping and achieving uniformity of
decisions, loopholes remain’.?” That is, although the Rome I
Regulation was intended to ensure that a given legal situation
is decided under the same substantive law, irrespective of the
court before which the matter is brought, the regime established
in Article 9 can seriously undermine that objective and result in

a lack of legal certainty and predictability.

Let us consider the hypothetical example of an exclusive
distribution agreement between a distributor doing business
in Belgium and a manufacturer established in the UK. The
contract contains a choice of law clause specifying English law
and a jurisdictional clause designating the English courts. The
manufacturer terminates the agreement and the distributor
initiates proceedings before a Belgian court, claiming compensation
under the Belgian Law of 27 July 1961.% Article 3 of this statute
provides that the concessionaire is entitled to an indemnification if
its ‘exclusive sales concession of unlimited duration’ is terminated
unilaterally by the concédant.® Article 4 then provides the scope of

application of this provision, stating that:

[T]he concessionaire, who has suffered damaged upon
the termination of an exclusive sales concession having
its effects entirely, or in part, on Belgian territory, can
always sue the provider in Belgium ... [and] if the dispute
is brought before a Belgian court, this court will apply

exclusively Belgian law.*’

The provisions of the Law of 27 July 1926 are undoubtedly
‘overriding mandatory rules’ within the meaning of Article 9(1)

of the Rome I Regulation.

Right after the distributor initiated proceedings in
Belgium, the manufacturer brings proceedings in England,
pursuant to the jurisdictional clause contained in the
distribution agreement. How should the courts of the two

Member States proceed?

The Brussels I Regulation provides that, where a court
of a Member State designated in an exclusive choice of court

agreement is seised, any court of another Member State shall
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stay proceedings until the designated court declares that it has
no jurisdiction.*! Moreover, in accordance with Article 25(1)
and recital 20 of the Brussels I Regulation, the substantive
validity of choice of court agreements is to be governed by the
applicable rules under the (national) conflict of law rules of
the Member State of the court designated in the agreement.
This means that the Belgian court will have to stay proceedings
until the English court decides on the validity of the choice of

court agreement.

If the English court decides that it has jurisdiction, because
there is a valid choice of court agreement, the question arises
as to what is the applicable substantive law. This is of crucial
importance, since the Belgian distributor will only be entitled to
compensation if the Belgian Law of 27 July 1926 applies. However,
since the application of the Belgian provisions would not render
the performance of the contract ‘unlawful®?, the English court
is not entitled to apply Belgian law and will in principle apply

English law, pursuant to the parties’ choice of law clause.

Now, supposing that the parties’” distribution agreement
did not contain a jurisdictional clause, then, the Belgian court
would not have had to stay proceedings and would have been
competent under Article 7(1)(b) of the Brussels I Regulation.**
Moreover, in accordance with Article 9(2) of the Rome I
Regulation, the Belgian court would be required to disregard
the parties’ choice of English law in order to give effect to the

Belgian mandatory provisions.

This goes to show that, under the current version of
Article 9, parties to international contracts may avoid the
application of provisions the respect of which is crucial for
safeguarding a country’s public interests** by coupling a choice
of law clause with a choice of court agreement. If, however,

Article 9 obliged courts to always apply the mandatory rules of
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the place of performance, the mandatory provisions of Belgian
law would be applicable irrespective of the court deciding the
matter and the distributor’s rights would not be dependent
upon the existence or non-existence of a jurisdictional clause in

the distribution agreement.

One could argue that the above reasoning is contrary to
the ECJ’s decision in the Ingmar case®. Ingmar concerned a
contract between an agent doing business in the UK (Ingmar)
and a Californian company (Eaton Leonard). The contract
contained a choice of law clause specifying the laws of California.
In 1996, Eaton Leonard terminated the contract and Ingmar
initiated proceedings in England, claiming compensation under
the Commercial Agents (Council Directive) Regulations 1993,
which is the enactment of the European Commercial Agents
Directive in the UK. The Directive gives commercial agents the
right to be indemnified or compensated on the termination of
agency agreements.*® It further provides that the parties cannot
derogate from those rights to the detriment of the commercial

agent before the contract expires.*’

The question referred by the English court to the ECJ was
whether the national provision transposing Article 17 of the
European Directive was applicable even though the principal
was established in a non-Member State and a clause of the
contract stipulated that the contract was to be governed by the
law of that country.*® The ECJ answered affirmatively, stating
that ‘a principal established in a non-member country, whose
commercial agent carries on his activity within the Community,
cannot evade those provisions by the simple expedient of a

choice-of-law clause’.#

The English court was therefore required to disregard
the parties’ choice of law in order to give effect to the English

mandatory provisions.
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In Ingmar, the parties” agency contract did not contain a
jurisdictional clause, but only a choice of law clause. Therefore,
despite recognising the need to prevent parties from contracting
around mandatory rules, the ECJ did not address what would
happen if a choice of law clause was coupled with a choice of

court agreement.

Arguably, Ingmar should apply to choice of law clauses
as much as to jurisdictional clauses. However, the ‘recast’
version of the Brussels I Regulation (which entered into force in
2015) expressly provides that, where there is a choice of court
agreement in favour of a Member State and ‘any’ court of another
Member State is seised, it is for the courts of the Member State
designated in the agreement to decide whether there is a valid
choice of court agreement, under the law indicated by their
conflict of law rules.>® Hence, it is hard to escape the conclusion
that parties to international contracts can currently exclude the
application of certain mandatory provisions, at least those not
belonging to European harmonised law and thus requiring any
judge of a Member State to uphold them (as was the case in
Ingmar), by entering into a choice of court agreement in favour
of the courts of a Member State other than the Member State

who has enacted those provisions.

To summarise, under the current European framework of
private international law, national courts are required to apply
the mandatory rules of the forum and of the lex causae, and
permitted — but not required — to apply the mandatory rules of
the law of performance, yet under the restrictive conditions set
out in Article 9(3) of the Rome I Regulation.’! Only then can a
European court disregard the law chosen by the parties to give
effect to internationally mandatory laws. Furthermore, even
when the mandatory rules of a given State normally apply — by
virtue of the normal jurisdictional rules and Article 9(2) of the
Rome I Regulation —, it is still possible for the parties to avoid

their application by the expedient of a jurisdictional clause.

3. Internationally mandatory rules in international

arbitration

What about arbitrators? Unlike judges, ‘arbitrators do
not have a forum; for arbitrators all mandatory rules present
themselves as foreign mandatory rules’.>> Does this mean that
arbitrators may not take into account mandatory rules of a law

other than that chosen by the parties?
3.1. Determination of the applicable law

Before considering the legal situation of arbitrators as
regards mandatory rules, one must consider how an arbitrator
will determine the applicable substantive law. While the
determination of the applicable law may not be problematic
in the context of transnational litigation, it is one of the most
critical issues in international arbitration, since arbitrators have
no lex fori and are in principle not obliged to apply the conflict

of law rules of any particular State.

When considering how an arbitrator must determine

the applicable law, most commentators start by stating that
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arbitrators must apply the law chosen by the parties.” It is
to some not clear, however, whether an arbitrator sitting in
England must apply the law chosen by the parties by reason
of a ‘general principle of party autonomy’, or because section
46(1) of the English Arbitration Act>* tells them to do so.

Gaillard has argued that the way in which an arbitral
tribunal determines the applicable law may be influenced by the
arbitrators’ conception of international arbitration.> Accordingly,
an arbitrator who sees international arbitration as part of the
legal order of the seat will feel obliged to take into account the
conflict of law rules applied by the national courts of the seat.
By contrast, an arbitrator who considers that international
arbitration derives its legitimacy from a plurality of national
legal orders ‘would not shy away from selecting, amongst the
various conflict of law rules at play, the choice of law rule which
he considers appropriate to the arbitration hand’.>® Alternatively,
Gaillard has suggested that ‘the juridicity of arbitration is rooted
in a distinct, transnational legal order, ... the arbitral legal order,
and not in a national legal system’.>” An arbitrator adopting this
transnational view of arbitration would ‘look to the international
trend for the determination of the relevant choice of law rule
or, in appropriate cases, the rule which reflects the consensus of

nations to resolve a particular substantive issue’.>®

While this paper does not purport to embark on a
discussion about the different philosophical understandings
of international arbitration, it is suggested that the view that
best fits in with the modern rules of international commercial
arbitration is that which anchors the arbitral process in a
plurality of national legal systems, including that of the
country of the seat and that of the place(s) of enforcement of

the arbitral award.

In line with this pluralistic view of arbitration, most
modern arbitration laws recognise that ‘in international
arbitration, the arbitrators’ primary duty is to respect the
intention of the parties as regards the determination of the
applicable rules of law and that, where the parties have remained
silent, they enjoy great freedom in such determination’.”” The
UNCITRAL Model Law provides that ‘[f]ailing any designation
by the parties, the arbitral tribunal shall apply the law determined
by the conflict of law rules which it considers applicable’®, and
some arbitration laws even allow the arbitrators to apply the
‘rules of law” which they consider most appropriate, without
the need for a conflict of law analysis®'. As arbitration is based
on the consent of the parties, the freedom of the parties’ to
choose the applicable law is also more extensive in international
arbitration than in the context of transnational litigation.
Whilst the Rome I Regulation only allows the parties to choose
national systems of law, most national laws on arbitration allow
the parties to choose principles other than national law, such as
the ‘UNIDROIT Principles” and the lex mercatoria.®*

How, then, should an arbitrator justify his determination
of the applicable law: should the arbitrator sitting in England
determine the applicable law on the basis of Article 46 of the
English Arbitration Act, or should he justify such a determination

on his own conception of international arbitration? Although
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the choice of the seat is often motivated by considerations
of neutrality and convenience, rather than by a desire of the
parties to submit to the control a given legal order®®, one must
also acknowledge that States will often exercise a supervisory
role over the arbitral process, in particular when a party moves
to set aside an award. For this reason, arbitrators should be
advised to determine the applicable law on the basis of the
national arbitration law of the seat, rather than on the basis
of their own pre-conceptions about international arbitration.
Only in this way can arbitrators prevent the risk of having
their award set aside in the ‘country of origin’ and refused
enforcement in a foreign country on the basis of Article V(I)

(e) of the New York Convention®*.

In conclusion, arbitrators can be generally expected to
determine the applicable substantive law on the basis of the
arbitration law in force at the seat of arbitration, and not on
the basis of the conflict of law rules applied by national courts
or the French idea of a transnational system of conflict of law or
substantive rules. Hence, although arbitrators sitting in Europe
may choose to determine the applicable law on the basis of the
conflict of law rules provided by the Rome I Regulation, they
are not obliged to do so, just as they are not obliged to apply

Article 9 so as to give effect to internationally mandatory laws.

3.2. The arbitrators’ competence to apply internationally

mandatory rules

The problem of whether arbitrators may or must apply
internationally mandatory laws specifically arises where the
parties agreed to a choice of law clause in favour of a particular
legal system and the mandatory rules of a law other than that
chosen by the parties want to be applied to the dispute, and are

invoked by one of the parties or known to the arbitral tribunal.

Where the applicable mandatory rules belong to the
law chosen by the parties, and the parties have not expressly
excluded their application, there can hardly be any objection to
the arbitrators’ competence to apply those rules. By choosing
a law, ‘the parties are deemed to have chosen a legal system
in its entirety’.®> In so far as the mandatory rules of the law
chosen by the parties want to apply to the dispute, by virtue
of their own unilateral choice of law rules, the arbitrators may
— and must indeed — apply those rules. Where the parties did
not choose the applicable law, the arbitrators’ freedom to select
the conflict of law rules or the substantive law also gives them

sufficient discretion to apply mandatory rules.

The big question then is: ‘are arbitrators, because
their authority is derived from a contract, precluded from
considering the effect of mandatory laws that are at variance
with contractual terms?’%® First, it must be noted that the
potential application of mandatory rules to a dispute does
not generally prevent arbitrators from deciding that dispute.
Of course, virtually every legal system treats certain disputes
as ‘inarbitrable’. Where those national provisions apply, they
may preclude an arbitral tribunal from deciding a particular
dispute; they do not, however, generally prevent arbitrators

from deciding claims based on mandatory rules.®” Thus, where
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the parties have freely agreed to submit “all disputes’ relating to
their contract to arbitration, that reference usually encompasses
claims based on mandatory laws, provided that they have a
sufficient connection with the parties’ contract.®® ‘Only if one
implies an exclusion — “all disputes except disputes based on
statutory, public policy, tort or non-contractual claims” — would
most arbitration agreements fail as a matter of interpretation to

grant the arbitrators the power to resolve such claims.’®

A different question is whether, having jurisdiction to
decide the dispute, arbitrators may disregard the parties’ choice
of law in order to apply internationally mandatory laws. Some
commentators have suggested that the application of mandatory
rules in arbitration is an affront to the parties’ autonomy to select
the applicable law.”® This, however, fails to take into proper account
the essence of the arbitrators” mandate. As put by Paulsson, ‘[t]he
mandate of arbitration agreements — unless they are couched in
unusually narrow terms — is the fair resolution of disputes, not the
vindication of contracts’.”! Some commentators have gone further
to suggest that ‘[i]nherent in the legally-binding resolution of a
dispute and the making of a legally-binding award is the duty to
consider and resolve public policy (and other mandatory legal)
objections’.” Although it is doubtful whether the binding nature
of the arbitral process can be said to impose on arbitrators a duty
to apply mandatory laws, the fact that arbitrators can decide the
parties’ substantive rights, in a binding manner, certainly helps to
understand why arbitrators must be allowed to apply mandatory
rules of law. If an arbitrator was not allowed to consider anything
but the law chosen by the parties, an arbitrator asked to enforce
a contract, which the arbitrator himself recognised to be invalid,
illegal or otherwise contrary to an ‘applicable’ mandatory law,
would be obliged to enforce that contract, in so far as the law

chosen by the parties did not invalidate the agreement.

The fact that most arbitration laws simply state that
arbitrators shall apply the law chosen by the parties, without
making any reference to internationally mandatory laws, is also
not an argument, since most of those laws also provide that
national courts at the seat of arbitration may set aside arbitral
awards which violate that State’s public policy.”® It could be
argued that the risk of having their awards set aside in the
‘country of origin’ only permits arbitrators to take into account
the mandatory rules of the seat. However, the New York
Convention also provides that a court in a foreign country may
refuse to recognise or enforce an award where such recognition
or enforcement would be contrary to that country’s public
policy, which in turn favours the conclusion that arbitrators
may consider the mandatory rules of all countries where the

parties may seek enforcement of the award.

Other arguments could be used in favour of the
arbitrators’ power to apply internationally mandatory laws.
The consideration that the arbitrators’ mandate is to resolve
the dispute between the parties — and not to act as a slave of
the parties” agreement’ — seems, however, sufficient to justify
the position that, absent an express exclusion of mandatory
laws from the arbitrators’ mandate, arbitrators may apply the
mandatory rules of a law other than that chosen by the parties

to govern their agreement.
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’

3.3. The myth of the arbitrators’ duty to apply

internationally mandatory laws

Having seen that arbitrators may generally apply
internationally mandatory laws, the question remains as to
whether they will in fact do so. Some authors have sought
to overcome the tension between the consensual nature of
arbitration and the need to enforce public interests by claiming
that arbitrators are under a legal obligation to apply mandatory
rules. However, since ‘arbitrators are neither guardians of the
public order nor invested by the State with a mission of applying
mandatory rules’”, it is very difficult to see where such a duty
derives from. This part will argue that arbitrators are under no
legal obligation to apply the mandatory rules of a law other
than that chosen by the parties to govern their agreement, nor

can they reasonably be expected to do so.
3.3.1. General considerations

Taking into account the nature of mandatory laws, in
particular competition laws, one commentator has suggested
that, even where the parties do not invoke competition law,

29

‘the arbitrators have a ““duty’” to apply competition law on
account of its mandatory nature’.”® However, this argument
fails to consider that courts themselves are not entitled to apply

mandatory laws without further ado.

There are good reasons for national courts to give effect to
foreign mandatory rules, namely the motivation to strengthen
relations with foreign States, the need to promote judicial co-
operation, and the interest in encouraging reciprocal action by
foreign courts.”” Yet, under the current version of the Rome I
Regulation, courts are only permitted to apply the mandatory

laws of a foreign country under very restrictive conditions.

[ ETFRAR,

e —

For arbitrators all mandatory rules are foreign mandatory
rules; moreover, none of the reasons why courts might have an
interest in applying the mandatory rules of third States applies
to arbitrators. As Radicati himself recognises, arbitrators are
not organs of a State and ‘owe their primary allegiance to the
parties who, in most cases, will not have specifically agreed to
the application of [mandatory] law’.”® Moreover, arbitrators
are not bound by a system of automatic recognition and
enforcement of foreign judgements, justified on notions of
‘mutual trust’ between the Member States.”” This means that,
if arbitrators have any incentives to apply mandatory rules,
these will be based on the interests of the parties and not
on the interests of the enacting States in having their public
interests respected.® In other words, arbitrators are less likely
to be persuaded by the imperative nature of mandatory laws
than national courts. Hence, it is hard to see how an arbitrator
sitting in a EU Member State can be said to be bound by the
mandatory nature of ‘foreign mandatory provisions’ when
courts, at least in Europe, may not even take account of those
provisions except within the narrow limits specified in Article
9(3) of the Rome I Regulation.

Another argument that is often advanced to justify a
general duty of arbitrators to apply mandatory rules is the
arbitration community’s interest in legitimizing arbitration
as an effective dispute resolution mechanism. The idea is
simple: if arbitrators categorically refuse to apply mandatory
rules, States may adopt a hostile stance towards arbitration,
with national courts refusing to enforce arbitral awards
and national legislators restricting the matters that can be
arbitrated.®’ This is a legitimate concern — and indeed one
that explains the amount of scholarly work on the application
of internationally mandatory laws in arbitration. However,

justifying an arbitrators’ duty to apply mandatory rules out of
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a ‘sense of duty of the survival of international arbitration as an

institution’® can hardly be convincing in terms of legitimacy.*?

3.3.2. Mandatory rules of the seat and of the place(s)

of enforcement

It could be argued that, if arbitrators are not bound by a
duty to consider all mandatory laws applicable to the dispute,
they ought nevertheless to apply the mandatory rules of the seat
and of the likely place(s) of enforcement. The duty to apply the
mandatory rules of the seat and of the place(s) where the parties
may seek enforcement of the award would be justified on the
interest of the parties in having a final and enforceable award

and/or on the arbitrators’ ‘duty to render an enforceable award’.%*

Whether or not an arbitrator’s duty to render an
enforceable award exists to the extent claimed®, there is no
doubt that ‘[t]he point of the arbitration process is to end the
dispute, which is expected to be accomplished by the issuance of
a final and enforceable award’.%¢ Hence, some institutional rules
provide that arbitrators shall make ‘every effort’ to ensure that
their award is enforceable.®” The question is whether the parties’
interest in an unchallengeable and enforceable award or the
arbitrators’ duty to ensure that their award will be enforceable
at law can give rise to a legal obligation on the part of arbitrators
to apply the mandatory rules of the seat or of the countries
where the parties may seek enforcement of the award, even if the

parties have not expressly agreed on the application of such laws.

As regards the application of the mandatory rules of the

seat, it must first be noted that,

[T]he arbitral seat will in many cases have nothing to do
with the parties’ underlying transaction or dispute (and will
have been selected in part for precisely this reason). In such cases,
the substantive public policies of the seat will very likely be
irrelevant to the parties” underlying dispute ... Moreover, by
their own terms, the public policies and mandatory laws of

the seat may not be applicable to the parties’ dispute.®®

Moreover, even in the rare cases where the mandatory
rules of the seat are applicable to the dispute, the arbitrators’
failure to apply those rules may not necessarily result in the
setting aside of the award. This is because some States have
shown themselves reluctant to set aside arbitral awards on
public policy grounds®, and parties will often choose a seat
where arbitral awards cannot be easily set aside. For example,
under the English Arbitration Act, an award can only be set
aside on public policy grounds when the arbitral proceedings
were conducted in a manner which is contrary to public
policy”; and the Swiss rule which provides for the possibility of
setting aside arbitral awards ‘incompatible with public policy’*!
has been interpreted as applying only to situations in which
the award is inconsistent with ‘transnational public policy’,
ie, when ‘it disregards those essential and broadly recognised
values which, according to the prevailing values in Switzerland,

should be the founding stones of any legal order’.”?

Furthermore, an award set aside in its country of origin
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may potentially not be refused recognition and enforcement in a
foreign country. Article V(1)(e) of the New York Convention does
not require the refusal of enforcement of awards set aside abroad.
French courts, for example, are well known for their willingness to

give effect to arbitral awards set aside in their ‘country of origin’.”

Just as the country of the seat, the place of enforcement
may have no connection with the contract or its mandatory rules
may not be applicable to the parties’ dispute. Most of the times,
the parties will seek enforcement in a country where the debtor
has assets, and ‘[n]either the state where the assets of the debtor
are located, nor the state where enforcement for other reasons
may have anything to do with the contract’.”* Even assuming
that arbitrators should consider the mandatory rules of the place
of enforcement, the debtor may have assets in different countries,
which the arbitrators may not be able to anticipate or which may

have different, and even conflicting, mandatory laws.”

In addition, when reviewing compliance with Article
V(2)(b) of the New York Convention, courts will not consider
the arbitral tribunal’s reasoning, but rather the consequences
of giving effect to the award, which means that courts will not
necessarily refuse the recognition and enforcement of awards
that did not apply the lex fori’s internationally mandatory laws.
Finally, an ‘unenforceable’” award may not be without value. As
noted by Voser, it may not be necessary to seek enforcement
‘because the underlying party fulfils the award, even if it’s only

to avoid the publicity related to enforcement proceedings’.”®

Thus, although the risk of having the award set aside
or refused enforcement in a foreign country might work
as an incentive for arbitrators to consider the application of
the mandatory rules of the seat and of the countries where
enforcement is likely to be sought, ‘the different circumstances
within States, the uncertainty of the place of enforcement, and
the value of an “unenforceable” award show that it is hardly

sufficient to construe an obligation for the arbitrator to do so’.?’
3.3.3. Mandatory rules of the place of performance

Just like legal writers, European courts have been
struggling to find a way of preventing parties to commercial
contracts from using arbitration as a means of circumventing

the application of mandatory rules.

In Sebastian International Inc v Common Market Cosmetics,
the Belgian Cour de Cassation refused to enforce an arbitration
agreement because of the risk of the arbitral tribunal not applying
the Belgian Law of 27 July 1961.%¢ Similarly, in Accentuate Limited
v Assigra Inc, the English High Court refused to recognise an
arbitration agreement and an arbitral award where the arbitrators
had not applied the national provisions transposing the European

Commercial Agents Directive in the UK.”

The facts of the Belgian decision are similar to the facts
of the hypothetical case described above (in section 2.3.), with
the difference that in Sebastian International the distributor was
Californian and the contract contained an arbitration clause

providing for arbitration in California (and not a jurisdictional
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clause). The manufacturer terminated the agreement and
the distributor brought proceedings in Belgium, claiming

compensation under the Belgian Law of 27 July 1961.

The question for the Belgium court was whether it should
refer the parties to arbitration, under Article II of the New York
Convention. The case ultimately went to the Cour de Cassation
and the Court held that ‘when an arbitration agreement is subject
to a foreign law, the court requested to decline its jurisdiction
must ‘exclure l'arbitrage’ when, according to the relevant rules of
the lex fori, the dispute cannot be subtracted from the jurisdiction
of the national courts’.'® The relevant rule in this case was
Article 4 of the Law of 27 July 1961, which provides that ‘the

concessionaire ... can always sue the provider in Belgium’.

Similarly, in Accentuate, the English High Court held that

13

an arbitration clause was ““null and void” and “inoperative”
within the meaning of s. 9(4) of the Arbitration Act, in so
far as it purported to require the submission to arbitration of
“questions pertaining to” mandatory provisions of EU law, and
Regulation 17 in particular’.!" This case concerned a dispute
relating to the termination of an agreement for the distribution
by the claimant (‘the distributor’) of software products of the
defendant (‘the licensor’). The agreement contained a choice
of law clause specifying the laws of Ontario and an arbitration
clause providing for arbitration in Toronto. The licensor
terminated the agreement and initiated arbitration in Canada
for a declaration that the distributor had no claims against
him. One month later, the distributor started proceedings in

England, claiming compensation under the Regulations.

The English court at first instance decided that it did
not have jurisdiction to hear the distributor’s claim and gave
permission to the distributor to appeal. The distributor relied
strongly on three ECJ decisions, including the above-mentioned
Ingmar decision. According to the distributor, the consideration
that ‘a principal established in a non-member country, whose
commercial agent carries on his activity within the Community,
cannot evade those provisions by the simple expedient of a
choice-of-law clause’** ‘should apply to choice of foreign law as
much as, e.g., to choice of foreign arbitration (and especially a
combined choice of foreign law and arbitration, as in the present
case)’.'”® The distributor further added that ‘any arbitration
award that offended against a mandatory rule of EU law would
itself have to be refused recognition by national courts in Member
States’, pursuant to the ECJ decisions in Eco Swiss and Claro v
Centro Movil Milenium'**. The English High Court accepted the

distributors’ submissions and allowed the appeal.

Although neither the Belgian Cour de Cassation nor the
English High Court went as far as to say that arbitrators are
under a legal obligation to apply mandatory rules, both the
decisions show that courts, at least in Europe, expect more
from arbitrators than they expect from the courts of their fellow

Member States.'®

As explained in section 2.3. above, when a court
designated in a choice-of-court agreement is seised, ‘any court

of another Member State shall stay the proceedings’'°®. This
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rule applies even if there is a risk of the designated court not
applying mandatory rules. If a distributor brings proceedings
in Belgium and the principal responds by starting proceedings
in the courts of a Member State designated in a choice of court
agreement, the Belgian court must stay proceedings, regardless
of whether the designated court will apply the relevant Belgian

mandatory provisions.

It could be argued that national courts have an obligation
to ensure the effectiveness of their own mandatory rules, and
therefore should only refer the parties to arbitration when they
are satisfied that the arbitral tribunal will apply the mandatory
rules of the lex fori, or that the protection offered by the law
chosen by the parties is equivalent to that of the lex fori.'"”
However, these considerations should apply to arbitration

clauses as much as to jurisdictional clauses.

Presently, a concédant that wants to avoid the application
of the Belgian Law of 27 July 1961 would be best advised to
negotiate a jurisdictional clause, rather than an arbitration
clause. Whilst Belgian courts cannot refuse to give effect to
jurisdictional clauses in favour of the courts of other Member
State, they will most likely refuse to recognise an arbitration
clause contained in a distribution agreement to be performed

entirely, or in part, on Belgian territory.

This lack of alignment between the enforcement of
mandatory laws in European courts and the courts’ approach
to the enforcement of arbitration agreements shows that there
is still a long way to go before arbitrators can reasonably be
expected to apply mandatory laws. This does not mean that it is
not desirable that arbitrators apply mandatory laws. However,
if not even European courts are obliged to apply the mandatory
laws of their fellow Member States, why should an arbitrator
sitting in California or in Ontario apply the mandatory rules of

Belgian, English or even EU law?

4. Conclusion

The tension between mandatory laws and arbitration
could be solved by making all claims arising under mandatory
rules not arbitrable. This however is not desirable, because
in many cases arbitration offers significant advantages over
transnational litigation.'” Moreover, if disputes involving
mandatory laws ‘were not arbitrable, there would be an
enormous scope for tactical manoeuvres aimed at interfering

with the proper effects of the arbitration agreement’.'"”

Motivated by the perceived need to ensure the protection
of public interests without compromising the ‘arbitrability’ of
disputes involving mandatory laws, some commentators have
argued that arbitrators are bound by a duty to apply mandatory
rules. According to those authors, such a duty is not based on
the interests of countries in protecting public interests, but
rather on the interest of the parties in an unchallengeable and
enforceable award, or the interest of the arbitration community
(arbitrators and arbitral institutions) in enhancing the
reputation of arbitration as a legitimate and effective dispute

resolution mechanism.
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Although such broad considerations might help
to understand why arbitrators should in theory apply
internationally mandatory laws, they do not however amount

to a legal obligation. As put by one commentator,

[One] can work up an interest in the positive law
implications of arbitral failure ...; [one] can also work
up an interest in the pragmatic constraints that push
individual behaviour in one direction or another. But
untethered from either of these, the abstract notion of
“obligations” without consequences — obligations “that
exist but cannot be enforced” — are “ghosts that are seen

in the law but that are elusive to the grasp”.!"

The uncertainties as to whether arbitrators will apply
mandatory laws are even more evident if we look at the impact
of mandatory laws in the European context of transnational
litigation. Under Article 9 of the Rome I Regulation, a
European court is only allowed to take into account foreign
mandatory provisions if those provisions belong to the country
of performance and their application renders the performance

of the contract ‘unlawful’. Furthermore, the ‘recast’ version
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of the Brussels I Regulation requires courts to give effect to
choice-of-court agreements in favour of the courts of other
Member States in all circumstances. This means that an agent
or a distributor carrying out his activity in a Member State
can easily be deprived of the protection offered by certain
mandatory provisions by means of a jurisdictional clause in
favour of the courts of another Member State. In this light, it
is very difficult to see, at least at the moment, how a European
court can justify not giving effect to arbitration agreements
because of a risk of the arbitral tribunal not applying certain
mandatory provisions. Arguably, the risk of non-application
of internationally mandatory laws is bigger in cross-border
litigation than in international arbitration, where arbitrators
might feel incentivised — yet not obliged — to apply mandatory
laws out of a ‘sense of duty of the survival of international
arbitration as an institution’.!'! There is clearly still quite some
thinking needed on the nature and role of internationally

mandatory rules both in arbitration and litigation.

Carolina Pitta e Cunha
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