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Arbitration in Equity and Amiable Composition
under Portuguese Law

Antonio Sampaio CARAMELO*

Under the Portuguese Arbitration Act, the parties may authorise the arbitrators to decide the dispute submitted
to them according to equity, rather than according to the law. As there is debate amony Porfugiiese commmentators
on arbittation law about the extent to which the arbitrators so empowered can depart from the law, this article
seeks to contribute to the elucidation of that isswe. Moreover, with respect to international arbitrations, the Arbi-
tration Act allows the parties to authorise the arbitrators, instead of deciding the cese according to the lawy to
seitle 1t according to equity or by acting as “amiable compositors”, which raises the question of whether “amiable
composition” under Portuguese law should be understood as being the same as arbitration i equity or if it s
a different institution (a tertium genus).

I.  ARBITRATION IN LAW AND ARBITRATION IN EQUITY ¥ THE PORTUGUESE
ARBITRATION ACT

Article 22 of the Portuguese statute which sets out the legal framework of “voluntary
arbitrations™' located in Portugal (Law No. 31/86 of August 29, 1986, “Arbitration Act”
or “the Act”) provides that “the arbitrators shall decide in accordance with the law, unless
the parties have authorized them to decide according to equity in the arbitration agree-
ment or in a subsequent written document signed before the acceptance of the first-
appointed member of the arbitral tribunal” Article 22 applies to all arbitrations held in
Portugal,” but Arricle 33(1), which specifically contemplates “international arbitrations™
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In the Portuguese legal system, “voluntary arbitration™ means the method of reiolving disputes related to
alienable rights (i.e., rights which can be disposed of by their holders) which is founded on the consent of the parties
in conflict, such cansent having being expressed either through an arbitration clause {clause compromissole) or through
a submission agreement (compromis). The rights in dispute which can be sertled by means of “voluntary arbitration™
may arise from contracts, quasi-contracts or torts and may pertain to marters of private law (civil or commercial law)
or of administrative biw (here with some restrictions). This kind of arbitration named as “voluntary” is opposed to
“eompulsory arbitration” which 15 a method of resolving disputes imposed by law, which one finds in some areas of
administrative law, tenancy law and labour law.

* It should be noted that, pursuant to its art. 37, the Arbitration Act applies to “all arbitrations that take place
in Portugal.” This wording is interpreted by Portuguese legal commentators to mean arbitrations in which the parties
have agreed that the seat of arbiteation would be within the Portuguese territory (without prejudice to the fact that
some acts of the arbitral proceedings might be carried out or the final award be rendered ouside this territory),
irrespective of the domestic or international nature of the interests involved, although the Act contains a few
provisions applying specifically to “international arbitrations™ (defined as per the provisions of art, 32 quoted infiu 1. 3).

* “International arbitrations™ are defined by art. 32 of the Act as being those “which involve the interests of
international trade” Thus, in order to distinguish between “international arbitrations™ and “domestic arbitrations,” the
Arbirration Act did not use a conflict of laws criterion, following instead the economic criterion adopted for this
purpose by French kw, as was expresly acknowledged in the Statement of Motives accampanying the Draft Law
submitted by the Government to the Parliament, which led to the approval of the Arbitation Act by the Jatter. [n
that Statement of Motives it was pointed out that, in draft art. 32, “international trade” should be understood in its
widest sense, in order to encompass all legal relationships of international private life and not only the relationships
between tradesmen or business operators,



570 JOURNAL OF INTERNATIONAL ARBITRATION

provides further thar the parties may chose the law to be appled by the arbitrators
(Article 33(2) adds that, failing such choice, the arbitral tribunal shall select the law which
is most appropriate to the dispute), unless the parties have authorized the arbitrators to
decide according to equity.

The distinction between arbitrations according to the law (“arbitrations in law”) and
arbitrations according to equity (“arbitrations in equity”) has been a feature of the Portuguese
legal system for a long time.* Although prior to the Arbitration Act entering into effect,
there was no unanimous agreement among Portuguese legal scholars and commentators
regarding the freedom that the arbitrators (or the state courts’ judges in cases in which
they had been authorized to decide according to equity) actually had to make decisions
at variance with the rules of law in force, when they have been vested with the power to
decide ex aequo et bono,” there was a substantial common ground that the decision-maker
was allowed to disregard some of the relevant rules of law” when they appeared to have
harsh or unfair effects in the particular case under assessment.

However, such a clear-cut distinction between arbitration in law and arbitration in
equity became fuzzier as a result of the Parliament (Assembly of the Republic) approving
the insertion into the Arbitration Act’ of Article 35 (applying only to “international
arbitrations” as defined above) which, under the heading of composicio amigdvel,” reads
as follows: “If the parties have vested such power in it, the arbitral tribunal may decide
the dispute by appealing to the composition of the parties on the basis of the balance of
interests at stake”

Since Article 34 comes after Article 33(1) which envisages only the traditional
dual alternatives of arbitration in law and arbitration in equity, a good justification then
exists to question whether the Parliament, when it enacted Article 35 (composicio
amigavel), had intended to create a tertium genus whereby arbitrators, so empowered by the
parties in international arbitrations located in Portugal, should decide the dispute in a
manncr which is different not only from the duty imposed upon the arbitrator in law but
also from the assignment given to the arbitrator in equity.

Although many arbirration practitioners take the view tha: arbitration in equity
and composigao amigavel mean essentially the same thing, the majority of Portuguese com-
mentators on arbitration law hold that, in order to give Article 35 of the Arbitration Act

It s worth noting that, in accordance with Portuguese Civie CopE art. 4 (1956), the state court Jjudges are
also permitted to decide according to equity, provided that (i) there is a legal provision that allows them o do so; or
{ii} there is an agreement of the parties to that effect and the lagal relationship which is the object of the dispute is
not inalienable; or (iii) the parties have previously agreed that the dispute should be decided according to equity on
the same terms as applicable to the arbitration clause. Nevertheless, the author is not aware of any decision rendered
by a Portuguese court vested with the power contemplated in Crviz Cone are, 4,

® In this article “arbitration in equity” and arbitration ex aequo et bono will be considered as perfect synonyms.

" Tor some commentators, this includes all rules of law except those constitueng the core of public policy,
while for others only the non-mandatary rules could be disregarded.

" Neither these provisions nor the concept of amiable composition existed in the Draft Law submitted by the
Government to the Parliament, Its insertion as well as the inclusion of the few other provisions specifically aimed at
“international arbitrations” was the result of amendments made to the Draft Law by the Parliament,

" This expression brings immediztely to the interpreter’s mind the notion of amiable compasition which is a
creation of French legal thinking,
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a useful purpose, the meaning of composigio amigivel contemplated in that article should
coincide with that of “arbitration according to equity” envisaged in Articles 22, 29 and
33(1) of the Act. The precise scope of the powers to be granted to the compositor
amigavel is, however, an issue which is the subject of debate in Portuguese scholarly writing
related to arbitration.

Considering that the dualism *“decision according to the law” and*‘decision according
to equity” has been analyzed in more depth by Portuguese legal commentators, the
author will first try to determine what are the powers of the arbitrator in equity (or ex
aequo et bono) as opposed to the arbitrator in law and, after that, will seek to determine
whether a compositor amigdvel appointed under Article 35 of the Arbitration Act has a
greater latitude to depart from the law” in order to fashion his decision in the interest of
fairness as he perceives it than the arbitrator in equity or if, conversely, the former has a
narrower freedom to ignore the law;" or, alternatively, if the mission of the compositor
amigavel, independently of the greater or lesser extent of such freedom that he may enjoy,
is somewhat different from that of the arbitrator in equity,

II. Meanmg oF Deciston v EQUITY UNDER PORTUGUESE Law

Some Portuguese legal scholars, such as Professor Menezes Cordeiro'! (following a
similar distinction made by some influential German legal theoretcians, such as Karl
Engish and Jeseph Esser), distinguzsh between:

® a“weaker” meaning of equity which, starting from the rules of law which are
in force, allow the adjudicator to correct the injustices created by the rigid
nature of the general and abstract rules when they are applied to a concrete
situation; and

® a“stonger’ meaning of equity which disregards the strict law and seeks a solution
based on the so-called “justice of the concrete case” for the problem at hand.

After analyzing in detail the terms of the provisions of statutory lhiw (especially those
of the Civil Code) that allow or direct the courts to resort to equitable parameters in their
decisions regarding some aspects of the situations envisaged by legal rules, the said
scholars contend that in none of the previously analyzed situations were the Judges given
the freedom to decide arbitrarily or to disregard the law; they were rather directed to
resort to equity in order to overcome the vagueness or lack of determination of some

" As, g, Wiiriam W, Panrg, W. Lavnencs Crate & Jan Paursson, INTHNaTIONAL CHAMBER OF COMMERCE
ARBITRATION [13 (2000), suggest with respec: to international arbitrtions held under the scope of French law or the
influence of French legal thinking or, more broadly, regarding arbitranons carried out under the ICC Arbitration
Roules.

" This is the view held by the great majority of the Swiss commentators on arbitration laws; see, ez, PP LALIVE,
JE Pouprer & REyMOND, LE DROIT DE 1 ARBITRAGE INTERNE ET INTERNATIONAL EN Susss 172-73 (1989%; LE
Poupner & S, Brsson, COMPARSTIVE Law OF [NTERNATIONAL ARBITRATION 61528 (2007).

"' See MenkzEs CornEmo, O Direro: DEcisio SEcunpo A Bquibapg 122° 11, 267 [19%0).
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