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CONTRACT FOR USE
OF SPACE IN LOGISTICS
PARK

The project Portugal Logistico aims at the improvement and efficiency of logistics and
transportation chains, by reinforcing the intermodal and rational usage of various
methods, as well as integrating international transportation networks. Logistic
activity was one of the strategic guidelines set forth by the Portuguese government;
Decree-law 152/2008, 5 August, established the legal framework of the National
Network of Logistic Platforms (“Rede Nacional de Plataformas Logisticas”).

The logistic platforms which comprise Portugal Logistico, or others that already
exist or will be created, may be aimed at a simple transfer of use of a property
for the establishment of a storehouse, the logistic platform. The transfer of use
REAL ESTATE of a property includes a variety of services that are inseparable from the transfer,
particularly cleaning services, maintenance, preservation and safety of the parts

and equipments for common use.

In this last model the transfer of use

In this last model, the transfer
of use of property, the logistic
platform, is inseparable from
the provision of a variety

of services by the managing

entity of the logistic platform

of property, the logistic platform, is
inseparable from the provision of a
variety of services by the managing
entity of the logistic platform. Indeed,
the managing or exploring entity
actively participates and controls the

global management of the logistic

platform or Logistic Park operation, being responsible for the organization,

administration and supervision of its operation.

This model deviates from the typical real property lease by not conforming to
the non- residential lease regime, inasmuch as the referred provision of services

is inseparable and joint with the transfer of use of property, unlike a simple lease.
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A real estate lease specifies the nature of the business, whereas in what concerns the
This under 5[/1716/1720 does not transfer of use of space the typical provision comprises equally the nature of the
6071](07 m with the [)//)ZC al lease business as well as the types of services that are provided.

and has been widely f()llowe

/)/ Po 7[”@“)5‘) doctrine and This understanding does not conform with the typical lease and has been widely
court decisions regarding

followed by Portuguese doctrine and court decisions regarding contracts of use of
contracts of use Of S/JO/?S

shops in shopping centers and more recently regarding the use agreements of space

in office parks.

Thus, the contractual model in question, as the examples above mentioned, does
not fall under normal legal schemes; it results in the free regulation by the parties
involved according to the particular nature of the transfer of use of a specific
space and deviates from the standard rules of a lease. In other words, the parties
involved may freely regulate the provisions of their contractual relationship there
by avoiding the subjection of the contracts of use of space to the non-residential
lease regime which necessarily would entail complexities that are inconsistent
with the dynamic reality of the transfer of space, such as the preemptive right of

the tenant in the transfer of property or the tenant’s right to transfer a business.

This contractual model is not exempt from VAT. The Tax Authority when
recently considering a particular casein relation to the models of use of space in
shopping centers, , in a binding opinion stated that the transfer of use of space

in a park or logistics platform associated with the provision of certain services

is based on an atypical and unnamed model contract and should be treated as
This contractual model is not a provision of services (in accordance with the provisions of Article 4 of VAT
(’XC’WZ/?Z‘f%UN’Z VAT Code), and therefore is a taxable transaction not covered by the Vat exemption

for leases.
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In sum, a contract of use of space offers on one hand the possibility of regulating
the relations between the parties by not applying a pre-established legal regime,
and on the other hand the opportunity to be reimbursed for the VAT paid on the

construction or acquisition of the space transferred.

In the future it will be necessary to adapt, apply and develop this new contractual
reality and it will be the authors and the courts’ job to accept it and evaluate

it, being that the option for the transfer of the use of space as an alternative to

the traditional lease will become a new solution in the use of logistics parks or
platforms where the organization, the administration and the supervision of its

operation is attributed to the manager or operator of such logistics park/platform.
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