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RECENT CHANGES TO THE PUBLIC
INSTITUTES FRAMEWORK LAW
AND THE PUBLIC MANAGER'S STATUTE

During January 2012, two important acts were approved which are oriented for

budget consolidation and public expenditure reduction:

- Decree-Law no. 5/2012, 17 January, which ammends and republishes the
Public Institutes’ Framework Law', and

- Decree-Law no. 8/2012, 18 January, rectified by the Corrigendum no. 2/2012,
25 January, which ammends and republishes the Public Manager’s Statute’.

Both acts introduce changes regarding recruitment and selection of officials and

public managers, as well as in the matter of salaries, benefits and privileges.

Main changes to the Public Institutes’ Framework Law
(introduced by Decree-Law no. 5/2012, 17 January)

First of all, this act introduces changes in the public institutes’ governance models.

On one hand, public institutes are now obliged to have a governing council as a
management body (article 17.°, no. 1). As such, there is no longer the alternative of
having institutes ruled by a president assisted by one or more vice presidents.

On the other hand, the composition of the governing council is limited so that, as
expressed above, it is now the sole model of public institutes’ governance.

Besides a president, public institutes may now have up to two board members
and a vice-president (article 19.°, no. 1). Previously, besides the president, the
governing council could have from two to four board members, one of which could

be replaced by a vice-president.

Secondly, regarding nominations and mandates of the governing council members,
some novelties are worth mentioning.
The nomination of members of the governing council is now made through

a tender procedure, conducted by the Recruitment and Selection to the Public

! Approved by Law no. 3/2004, 15 de January, and altered by Law no. 51/2005, 30 August, by Decree-Law no. 200/2006, 25
October, and no. 105/2007, 3 April, by Law no. 64-A/2008, 31 December, by Decree-Law no. 40/2011, 22 March, and by the
Resolution of the Parliament no. 86/2011, 11 April.

2 Approved by Decree-Law no. 71/2007, 27 March, and altered by Law no. 64-A/2008, 31 December.
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Administration Commission’, in which case the rules of the Public Administration

Staff Statute for the senior governing positions (article 19.°, no. 4) are applicable.
Furthermore, the rule that prevented nominations of governing board members
after the resignation of the Government or the calling of elections to the
Parliament was eliminated.

Regarding the duration of the mandate, it is increased from 3 years to 5 years,
renewable once for an equal period of time (article 20.°, n.o 1). The cessation
of the mandate is allowed by identical groundings as those ruled in the Public
Administration Staff Statute, namely by incapacity to ensure the compliance of the
determined orientations and goals (article 20.°, no. 4).

Thirdly, we must also underline the new rules regarding the payment of the members
of the governing council of public institutes.

The payment of the members of the governing councils is now aligned with the
ones of the senior governing offices of the direct administration of the State
(article 25.°, nos. 2 and 3). This way, the earnings of the presidents are indexed to
the ones of the first rate senior governing offices (this being € 3.734/month) and the
vice-presidents and board members to the ones of the second rate senior governing
offices (that is, € 3.173, 95/month).

Benefits and privileges are now eliminated by the reorientation to the Public
Administration Staff Statute?, that is now subsidiarly applicable (article 25.0, n.° 1),
instead of Public Manager’s Statute.

Two other notes are also important regarding this new regime.

On one hand, it is important to note that the introduced changes are applicable to
the designated or to be designated governing members (article 7.° of Decree Law n.°
5/2012, 17 January).

On the other hand, besides universities and higher education schools, private
institutions of social solidarity, the National Health Services’ establishments and
the independent administrative entities, seven public institutes have a special

regime. Which means that the referred rules may not be applicable to them. They are:

- “Instituto Nacional de Estatistica’;

- “Instituto de Gestao da Tesouraria e do Crédito Publico”;

- “Instituto Nacional de Medicina Legal”;

- “Instituto Nacional de Aviagao Civil”;

- “Instituto Financeiro para o Desenvolvimento Regional, a Administracio
Central do Sistema de Satdde”; and

- “INFARMED”.

From these seven public institutes only “Instituto de Gestao da Tesouraria e do

Crédito Publico” previously benefited from a special regime. On the opposite,

* Independent entity, not yet working, that will function next to the member of Government responsible by the area of public
Administration.

* Approved by Law no. 2/2004, 15 January, altered by Law no. 51/2005, 30 August, no. 64-A/2008, 31 December (LOE/2009),
no. 3-B/2010, 28 April (LOE/2010) and no. 64/2011, 22 December, that republished it.
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Instituto do Turismo de Portugal used to benefit from a special regime and is now

under the common regime.

There is no longer any reference to “Banco de Portugal” as a public institute, because
that type of qualification would not be satisfactory regarding its functions as a central
bank, member of the Eurosystem, and therefore a higher degree of independency

should be attributed to it.

Main changes to the Public Manager’s Statute
(introduced by Decree-Law no. 8/2012, 18 January)

The main changes to the rules disciplining the exercise of the Public Manager’s office
occur in two main domains: i) nomination and resignation regime and ii) payments.
Concerning nomination and resignation of personalities to the exercise of the Public
Manager’s office, we underline the following novelties:

First of all, the designation of public managers occurs by election or nomination
(article 13.°, no. 1). The nomination is made by Council of Ministers’ Resolution,
reasoned and published in Didrio da Repiiblica along with a note regarding the
academic and professional résumé of the designated, under proposal of the member
of the Government in charge of the financial area (article 13.°, no. 2).

Secondly, the nomination proposals to the exercise of public managers office now
include a non binding evaluation of the résumé and of the adequacy of the
personality’s profile, by the Commission of Recruitment and Selection for Public
Administration (article 13.°, no. 3).

Thirdly, the entering of management contracts in all public companies is now
obligatory, and not just those that provide general interest services (article 18.°, no.
1). These contracts cannot predict specific compensation regimes or any other type
of compensation for the cessation of functions and now mandate resignation when
the performance evaluation is negative (article 18.°, nos. 4 and 5).

Finally, the public managers’ right to compensation, in the resignation by mere
convenience situations, now depends on the effective exercise of office for 12
months in a row, by opposition to the previous inexistence of a minimum period of
the exercise of functions (article 26.°, n.° 3)

Regarding the payment of Public Managers, the following aspects must be underlined:

Firstly, it is determined that the payment of public managers shall include:

* A monthly payment, that cannot surpass the monthly payment made to the
Prime Minister (article 28.2, nos. 1 and 8). This payment is now determined
regarding the complexity, difficulty and responsibility inherent to the respective
functions criteria and the normal practice of the market in the respective sector

(article 28.°, no. 3)
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The criteria and the payment of the public managers to use in each of the

categories are defined by Resolutions of the Council of Ministers (article 28.°,
no. 4), monitored by the Recruitment and Selection for Public Administration
Commission (article 28.2, no. 5), except for the anonymous societies, in which
the definition of the payment is competence of the respective general assembly
or a commission of payment (article 28.°, no. 6).

* A monthly bonus, paid 12 times a year, for representation expenses, in the
value of 40% of the respective payment (article 28.°, no. 2). However, it is
no longer allowed the use of credit cards and other payment instruments by
public managers concerning the expenses in service of the company. It is equally
forbidden the reimbursement of any expenses that fall into the scope of personal

representation expenses (article 32.°, nos. 1 and 2).

As an exception to the rule referred in the previous paragraph, public managers
designated in service commission regime or by occasional assignement agreement,
in companies whose main function is the production of assets and market services,
including financial services, and under market competition regime, may choose
a remuneration equivalent to the medium updated remuneration from their
origin job site of the past three years. Such option must be expressly authorized
by decision of the member of Government responsible for the financial area, to
publish in “Didrio da Republica” (article 28.°, no 9). However ,in these cases, public
managers will not earn the monthly bonus for representation expenses (article 28.°,
no. 10).

Second, management prizes may still be attributed at the end of the the exercise of
functions or mandate, but now they cannot surpass half of the monthly payment
(article 30.°, no. 1, b)). It is established that during the time in which the
Economical and Financial Aid Program is in force, no management prizes shall
be attributed (article 4.° of Decree-Law no. 8/2012, 18 January). Nevertheless, this
aspect brings no significative news, for the prohibition of performance awards was
already in force by the PEC 2010-2013 execution regarding i) state business sector’s
companies, ii) public companies, iii) participated companies, iv) companies held by
state public companies, including those from the regional sector and municipal, v)
public institutes and vi) legal persons of public law with independency for exercising
regulation, supervision or control functions (article 29.° of Law no. 55-A/2011, 31
December and article 29.° of Law 64-B/2011, 30 December).

In third place, the exercise of functions by inherence, participation in advisory
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to the Prime Minister sector, in addiction to the job as a public manager, no longer entitles one to any

boards, supervision commissions or other bodies in entities, positions in the mother

companies and non executive functions in other companies of the business public

additional benefit or privilege (article 31.°).
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Finally, it is determined that, for those who play a role in companies or other public

Dm*mg ’[}]6 time n Z/U}JZC h entities and has previously exercised functions as a public manager (earning, because
the Economical and Financial

Aid Program is in force,
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shall be attributed unctions or the referred complementary pension benefits, putting an end to the

of that exercise, complementary pension benefits), now has the obligation to choose

between the payment in the company or public entity where he/she exercises his/her

previous alternative between “a 1/3 of the current payment + complementary

pension benefits” or “1/3 of the complementary pension benefits + current
payment” (article 38.°). Bear in mind that Decree-law no. 137/2010, 28 December,
had already eliminated the possibility of the accumulation of public payments with
public pension system pensions. The present change widens that prohibition of
accumulation to the complementary pension benefits.

The changes introduced are also applicable to the public managers already designated

or to be designated (article 7., no. 1, of Decree-Law no. 8/2012, 18 January).
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