The International Comparative Legal Guide to:

Corporate Tax 2016

12th Edition

A practical cross-border insight into corporate tax work

Published by Global Legal Group, with contributions from:

Advokatfirma Reeder DA

Ali Budiardjo, Nugroho, Reksodiputro
Andreas Neocleous & Co LLC
Arqués Ribert Junyer Advocats
Avanzia Taxand Limited

Baker Tilly Klitou and Partners
Business Services EOOD

Bentsi-Enchill, Letsa & Ankomah
Bloomfield Law Practice

Boga & Associates

Bredin Prat

BTM Lawyers SCA

Calderon, Gonzalez y Carvajal, S.C.
Cardenas & Cardenas Abogados
Deloitte Tax

DLA Piper

Ferraiuoli LLC

GENI & KEBE

GRATA Law Firm

Greenwoods & Herbert Smith Freehills
Guevara & Gutiérrez S.C.

ICF Legal Service

Juridicon Law Firm

Kilpatrick Townsend & Stockton Advokat KB
Kyriakides Georgopoulos Law Firm

Lenz & Staehelin

Lexelis Advocaten

LEX Law Offices

Manuel Goncalves Advogados (MGA)
Maples and Calder

Mattos Filho, Veiga Filho, Marrey Jr e
Quiroga Advogados

WINIS

Morais Leitdo, Galvao Teles, Soares da Silva
& Associados

Nagashima Ohno & Tsunematsu

Ospelt & Partner Attorneys at Law Ltd.
P+P Pollath + Partners

Schindler Attorneys

Seyfarth Shaw LLP

Slaughter and May

Sysouev Bondar Khrapoutski
Thorsteinssons LLP

et GLG

Gilobal Legal Growp



The International Comparative Legal Guide to: Corporate Tax 2016

GLG

Global Legal Group

Contributing Editor
William Watson,
Slaughter and May

Head of Business
Development
Dror Levy

Sales Director
Florjan Osmani

Account Directors
Oliver Smith, Rory Smith

Senior Account Manager
Maria Lopez

Sales Support Manager
Toni Hayward

Sub Editor
Nicholas Catlin

Senior Editor
Suzie Levy

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by

Global Legal Group Ltd.
59 Tanner Street

London SE1 3PL, UK

Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd
November 2015

Copyright © 2015
Global Legal Group Ltd.
All rights reserved

No photocopying

ISBN 978-1-910083-68-0
ISSN 1743-3371

Strategic Partners

MIX
Paper from
responsible sources

e FSC® C011748

s oeg

General Chapter:

1 The Road to (VAT) Recovery — William Watson, Slaughter and May 1

Country Question and Answer Chapters:

3 Andorra Arqués Ribert Junyer Advocats: Daniel Arqués i Tomas &

Mireia Rib6 i Bregolat 12

5  Australia Greenwoods & Herbert Smith Freehills: Adrian O’Shannessy & Tony Frost 24

7 Belarus Sysouev Bondar Khrapoutski: Anastasia Malakhova & Andrei Kosov 40

9 Bolivia Guevara & Gutiérrez S.C.: Mauricio Dalman 55

Baker Tilly Klitou and Partners Business Services EOOD:
Svetla Marinova & Radostina Doneva 66

11 Bulgaria

13 Colombia Cardenas & Cardenas Abogados: Camilo Cortés & Martha Reyes 78

15 Cyprus Andreas Neocleous & Co LLC: Elias Neocleous & Philippos Aristotelous 89

17 Germany P+P Pollath + Partners: Michael Best & Nico Fischer 102

19 Greece Kyriakides Georgopoulos Law Firm: Panagiotis Pothos & Georgia Balopoulou 115

21 Iceland LEX Law Offices: Gardar G. Gislason & Gardar Vidir Gunnarsson 127

23 Ireland Maples and Calder: Andrew Quinn & David Burke 139

25 Kazakhstan GRATA Law Firm: Assel Ilyassova 152

27 Liechtenstein Ospelt & Partner Attorneys at Law Ltd.: Alexander Ospelt & Martin Gassner 162

29 Luxembourg MNKS: Raquel Guevara 178

31 Mexico Calderon, Gonzalez y Carvajal, S.C.: Alejandro Calderon Aguilera &

Arturo Carvajal Trillo 193

33 Norway Advokatfirma Rader DA: Rolf H. Nicolaissen & Sigurd Garmann Tuntland 203

Continued Overleaf =»>——

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

Disclaimer

This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.

Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified
professional when dealing with specific situations.

WWW.ICLG.CO.UK



The International Comparative Legal Guide to: Corporate Tax 2016

GLG

Global Legal Group

Country Question and Answer Chapters:
35 Puerto Rico Ferraiuoli LLC: Pedro P. Notario-Toll & Reinaldo A. Diaz-Pérez 215

37 Russia YUST: Maxim Rovinskiy & Ekaterina Boldinova 225

39 Sweden Kilpatrick Townsend & Stockton Advokat KB: David Bjorne 236

41 Ukraine ICF Legal Service: Natalya Ulyanova & Oleg Derlyuk 253

43 USA Seyfarth Shaw LLP: John P. Napoli & Michael Rosenthal 267



Chapter 34

Portugal

Morais Leitdao, Galvao Teles,
Soares da Silva & Associados

Anténio Lobo Xavier

Anténio Pedro Braga

1.1 How many income tax treaties are currently in force in
Portugal?

Portugal has 64 tax treaties in force and another seven for which
ratification is still pending. These include all the EU Member States
and also Switzerland, Norway, Ukraine and Russia, as well as many
Latin American countries (Brazil, Mexico, Venezuela, etc.), the
United States of America, China, Japan and several African countries.

1.2 Do they generally follow the OECD Model Convention
or another model?

As a member of the OECD, Portugal follows the OECD Model, a
notable exception being the treaty with the USA, which follows the
US Model.

1.3 Do treaties have to be incorporated into domestic law
before they take effect?

Portugal if it has the legal seat or place of effective management in
Portugal. Cases of dual corporate residence may be solved through
tax treaties.

2.1 Are there any documentary taxes in Portugal?

Yes. Stamp Tax (Imposto do Selo) is levied on all the acts, contracts,
documents, titles, papers and other facts listed in an Annex to the
Stamp Tax Code. It is levied, inter alia, on acquisitions of real estate,
leases, guarantees, financial operations, insurances, debt securities
and on the transfer of business as a going concern.

The most relevant Stamp Tax rates are from 0.04% per month for
loans lasting more than a year to 0.6% for loans lasting more than
five years on the value of the credit utilisation in any financing
operations, or on the value of a guarantee when not accessory to an
act or contract already subject to Stamp Tax. Insurances are also
taxed between 3 and 9% on the value of the policy, depending on
the type of risk covered.

Treaties do not have to be incorporated into domestic law but they
must be approved by Portuguese Parliament and ratified by the
President of the Republic.

1.4 Do they generally incorporate anti-treaty shopping
rules (or “limitation on benefits” articles)?

Most treaties signed by Portugal do not include limitation on benefits
clauses. However, the treaty with the US includes such a clause (article
17). The most recent treaties and those which are being renegotiated
include anti-avoidance clauses (e.g. Protocol 6 of the Treaty with
Chile) and some older treaties exclude certain types of entities from
treaty benefits.

1.5 Are treaties overridden by any rules of domestic
law (whether existing when the treaty takes effect or
introduced subsequently)?

No. Treaties supersede domestic law.

1.6 What is the test in domestic law for determining
corporate residence?

According to domestic law, a company is deemed to be resident in

2.2 Do you have Value Added Tax (or a similar tax)? If so,
at what rate or rates?

Yes. The applicable VAT rates are the standard rate (23%), the
intermediate rate (13%) and the reduced rate (6%).

The rates in Azores and in Madeira are lower than those applicable
on the mainland from 1 to 3 percentage points.

2.3 Is VAT (or any similar tax) charged on all transactions
or are there any relevant exclusions?

There are few transactions excluded from VAT, such as the transfer
of a business as a going concern, but there is a significant number
of exemptions, e.g.: health-related services; financial and insurance
services; and real estate transactions (both leases and transfers).

2.4 Is it always fully recoverable by all businesses? If not,
what are the relevant restrictions?

Businesses are entitled to deduct the VAT due or paid in the
acquisition of goods or services whenever used for the purposes of
taxable transactions. If a business carries out both taxable and non-
taxable operations, only the pro rata attributable to the former shall
be deductible from the whole of the VAT borne. Input VAT linked
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to financing activities and B2C real estate operations is typically
partially or fully non-recoverable.

2.5 Are there any other transaction taxes payable by
companies?

Property Transfer Tax (Imposto sobre a Transmissdo Onerosa de
Imoveis) is levied on the transfer of real estate situated in Portuguese
territory for consideration. The rates vary between 5 and 6.5% of
the tax value of the property.

2.6 Are there any other indirect taxes of which we should
be aware?

Excise duties are imposed on the following goods:

] Alcohol and alcoholic beverages (beer, wine, other fermented
beverages and ethyl alcohol).

Manufactured tobacco.

Mineral oils (petrol, gas oil, liquid petroleum gas and
methane, heavy fuel oil and kerosene).

] Energy products and electricity (natural gas, coal and
electricity).

3.1 Is any withholding tax imposed on dividends paid by
a locally resident company to a non-resident?

Dividends paid by Portuguese companies to non-residents are subject
to a general 25% withholding tax, which, however, may be reduced
or eliminated under tax treaty provisions, Directive 2011/96/EU, of
30 November (‘Parent/Subsidiary Directive’) or domestic law.

If the dividends are paid or made available to a resident in a tax
haven or in accounts held on behalf of non-identified third parties, a
35% withholding tax is applied.

Dividends paid by Portuguese subsidiaries to parent companies

resident in EU, EEA and treaty countries bound by administrative

cooperation in the field of tax are exempt from withholding tax, if
the recipient company:

] Is subject to and not exempt from corporate income tax
(CIT), provided the local statutory rate is at least 60% of the
Portuguese general rate.

[ ] Has held a direct or indirect participation of at least 5% in
the share capital or of the voting rights of the Portuguese
subsidiary for at least 24 consecutive months.

Pursuant to the EU/Switzerland Agreement of 29 December 2004,

Swiss parent companies also benefit from the above exemption, but

the applicable shareholding threshold is 25%.

The dividends paid by companies licensed to operate within
Madeira’s free-trade zone are also exempt from CIT.

3.2 Would there be any withholding tax on royalties paid
by a local company to a non-resident?

Royalties paid by Portuguese companies to non-residents are subject
to a 25% withholding tax, unless a reduction is foreseen in tax treaties.
If the royalties are paid or made available to a resident in a tax haven
or on accounts held on behalf of non-identified third parties, a 35%
withholding tax is applicable.

Under the EU Interest and Royalties Directive, there is an exemption

from withholding tax relative to royalties paid to associated
companies if:

] The beneficiary is subject and not exempt from CIT.

u The beneficiary assumes one of the forms listed in the
Directive’s Annex.

] The beneficiary is resident for tax purposes in another EU
Member State.

A company is ‘associated’ with another company whenever one of
them holds a minimum of 25% of the other’s share capital or a third
company holds a minimum of 25% of both companies’ share capital,
as long as, in any case, the shareholding is maintained for at least
two years.

Under the Agreement referred to in question 3.1, royalties paid to
a Swiss associated company are also exempt from withholding tax.

3.3 Would there be any withholding tax on interest paid
by a local company to a non-resident?

Interest payments by Portuguese companies to non-residents are
subject to a general 25% withholding tax, unless a reduction is foreseen
in tax treaties.

If the interest is paid or made available to a resident in a tax haven
or on accounts held on behalf of non-identified third parties, a 35%
withholding tax is applicable.

Under the EU Interest and Royalties Directive and the Agreement
referred to in question 3.2, there is an exemption from CIT on
interest paid to EU and Swiss associated companies (please refer to
the conditions set forth in question 3.2).

3.4 Would relief for interest so paid be restricted by
reference to “thin capitalisation” rules?

No. Nevertheless, there is a general limitation on the deductibility
of net financing costs, which shall not be accepted whenever their
value exceeds:

u €1,000,000; or

[ ] 30% of the EBITDA of the taxpayer.

Non-deductible net financing costs can be carried forward for
five taxation periods within the aforementioned yearly threshold.
They can be carried back within the same period, for the positive
difference between 30% of the EBITDA of the taxpayer and the
actual net financing costs incurred.

This limitation is not applicable to financial institutions and
insurance companies.

3.5 |If so, is there a “safe harbour” by reference to which
tax relief is assured?

Please see question 3.4 above.

3.6 Would any such rules extend to debt advanced by a
third party but guaranteed by a parent company?

The rules in question 3.4 above apply to related and unrelated entities.

3.7 Are there any other restrictions on tax relief for interest
payments by a local company to a non-resident?

Interest payments from shareholders loans are not deductible on that
exceeding:
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] 12-month Euribor rate + 1.5% spread; and

[ ] 12-month Euribor rate + 6% spread (if the borrower is a small
or medium-sized company).

The above-mentioned limitation is not applicable when the lender

and borrower are related companies (in practice, this limitation only

applies when the lender owns less than 20% of borrower’s share

capital).

3.8 Is there any withholding tax on property rental
payments made to non-residents?

Yes. There is a 25% withholding tax whenever the tenant is a
corporation or an individual subject to mandatory bookkeeping.

This withholding tax is paid on account of the final tax due and the
beneficiary must file an annual tax return.

3.9 Does Portugal have transfer pricing rules?

Yes. Portuguese transfer pricing rules follow the OECD’s guidelines.
They apply to any commercial transactions between two entities
deemed to be specially related (roughly, those that have a direct or
indirect 20% shareholding relationship or may exercise a significant
influence in the other’s decisions). For taxpayers with an annual
turnover exceeding €3,000,000, a transfer pricing tax file documenting
all related party transactions must be kept and updated annually.

4.1 What is the headline rate of tax on corporate profits?

The headline CIT rate is 21%.

For small and medium-sized companies there is a reduced 17% rate
applicable to the first €15,000 of taxable profit.

A municipal surtax with a maximum rate of 1.5% is levied on net
taxable profits.

In addition, a State surtax is levied on the same amount when higher
than €1,500,000 at the following rates:

[ ] Between €1,500,000 and €7,500,000: 3%.

[ | Between €7,500,000 and €35,000,000: 5%.

[ ] Above €35,000,000: 7%.

In Azores, the headline rate of CIT is 16.8%.

4.2 s the tax base accounting profit subject to
adjustments, or something else?

The corporate taxable income rate is based on the accounting profit
of the entity, subject to specific CIT adjustments.

4.3 If the tax base is accounting profit subject to
adjustments, what are the main adjustments?

The main adjustments are related to excessive depreciation, non-
deductible interest (see questions 3.4 and 3.7 above), impairment
losses, provisions, and others costs presumed not to be borne for
business purposes (e.g. undocumented expenses, criminal and
administrative fines, expenses related to boats for recreational use,
aircraft, and part of the travel, lodging and representation expenses).

4.4  Are there any tax grouping rules? Do these allow for
relief in Portugal for losses of overseas subsidiaries?

A group can opt for a special group taxation regime when:

[ ] The parent company holds, directly or indirectly, at least 75%
of the share capital and more than 50% of the voting rights of
the other group companies.

[ ] The parent company has held the eligible shareholding for
more than one year.

] The parent company is not controlled by any other company
in Portugal and has not renounced the regime in the previous
three years.

The group taxable profit is equal to the sum of the individual taxable
profits of each company. Carry forward losses may be deducted
in each taxable year for 70% of their amount and for as long as 12
years. Any non-deductible carry forward losses in a given year —i.e.
in excess of the 70% threshold — may be deducted in the following
12 years, subject to the same yearly threshold.

There is no relief for losses of overseas subsidiaries.

4.5 Do tax losses survive a change of ownership?

As a general rule, if 50% or more of the capital or voting rights of an

entity changes hands, tax losses may not be carried forward unless

so authorised by the Minister of Finance.

Such authorisation shall not be needed in case of:

] Change of ownership of the entity from direct to indirect or
from indirect to direct.

] Change of ownership resulting from a tax neutral reorganisation
(mergers, divisions, partial divisions, transfers of assets and
exchanges of shares).

Change of ownership arising from mortis causa succession.
Change of ownership when acquirer has held, directly
or indirectly, more than 20% of the share capital or of the
majority of the voting rights of the entity since the beginning
of the taxable period to which the losses concern.

Change of ownership when the acquirer is an employee or a board

member of the entity.

4.6 Is tax imposed at a different rate upon distributed, as
opposed to retained, profits?

Since January 2014, small and medium-sized resident entities for
tax purposes can deduct up to 10% of the retained profits that are
reinvested in the acquisition of investment assets deemed eligible.

This deduction can be made within two taxation periods at a cap of
€5,000,000 per period, and cannot exceed 25% of the CIT payable.

4.7 Are companies subject to any significant taxes not
covered elsewhere in this chapter — e.g. tax on the
occupation of property?

Municipal real estate tax (Imposto Municipal sobre Imoveis — IMI)
is due on the tax value of the immovable property by its owner,
usufructuary, or holder of the surface right. IMI rates vary between
0.3 and 0.8% of the tax value of the property (7.5% for properties
owned by entities domiciled in tax havens) and are paid on an
annual basis.
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6.3 How would the taxable profits of a local branch be
determined in its jurisdiction?

5.1 Is there a special set of rules for taxing capital gains
and losses?

No, there is not.

5.2 Is there a participation exemption for capital gains?

Yes.

Capital gains and losses from the disposal of shares are excluded

from CIT calculation if the company whose shares are alienated

meets the following requirements:

] Is subject and not exempt from CIT, provided the local statutory
rate is at least 60% of the Portuguese CIT general rate.

] Has held a direct or indirect participation of at least 5% in
the share capital or of the voting rights of the Portuguese
subsidiary for at least 24 consecutive months.

[ ] The entity whose shares are being disposed is not resident or
domiciled in a tax haven.

This regime is applicable, under the same conditions, to the disposal
of equity items other than shares (e.g. the so-called supplementary
capital contributions).

5.3 Is there any special relief for reinvestment?

Capital gains arising from the disposal of tangible, intangible
and biological assets benefit from a CIT reduction of half of their
amount if the respective proceeds are reinvested in the acquisition,
production or construction of the same kind of assets in the previous
taxable period or until the second taxable period after the disposal.
There is no such relief for disposals of shares.

5.4 Does Portugal impose withholding tax on the
proceeds of selling a direct or indirect interest in local
assets/shares?

Technically speaking, Portugal does not impose withholding tax on
the proceeds of selling a direct or indirect interest in local assets/
shares. However, capital gains from the sale of assets in Portuguese
territory are taxed at a 25% flat rate, unless provided otherwise in
the applicable tax treaties. Indirect interests on Portuguese assets
may only be taxed in the terms set forth in question 8.2 below.

6.1 What taxes (e.g. capital duty) would be imposed upon
the formation of a subsidiary?

No taxes are imposed upon the formation of a subsidiary in Portugal.

6.2 What is the difference, if any, between the taxation of
a locally formed subsidiary and the branch of a non-
resident company?

The taxable profit of the branch is determined according to the
same rules applicable, mutatis mutandis, to companies with legal
seat or place of effective management in Portugal which exercise a
commercial, industrial or agricultural activity.

6.4 Would such a branch be subject to a branch profits
tax (or other tax limited to branches of non-resident
companies)?

From a tax standpoint, the status of a branch is similar to that of a
subsidiary.

The branch is subject to the same tax rate as the subsidiary (please
refer to question 4.1) and this tax rate is charged on the income
attributable to the Portuguese branch.

6.5 Would a branch benefit from double tax relief in its
jurisdiction?

As a rule, branches are not entitled to treaty benefits because they
are not deemed to be residents in Portugal for tax treaty purposes.

However, tax treaties signed by Portugal have non-discrimination
clauses according to which a branch cannot be treated differently
from a Portuguese-domiciled company.

Moreover, the participation exemption regime (see above question
5.3) is also applicable to Portuguese branches of entities domiciled in
the EU (as far as the requisites of article 2 of the Council Directive
2011/96/EU are met), in the EEA, or in a treaty country (as long as it
is liable for administrative cooperation on tax matters with Portugal).

6.6 Would any withholding tax or other similar tax be
imposed as the result of a remittance of profits by the
branch?

No, it would not.

7.1 Does Portugal tax profits earned in overseas
branches?

Portugal taxes its resident companies on their worldwide income,
and therefore profits earned in overseas branches are subject to tax
in Portugal.

However, a Portuguese-resident entity with overseas branches
profits may elect to exclude the profits (or losses) thereof from CIT
calculation, provided:

(a)  the profits attributable to the branch are subject to an income
tax whose statutory rate is not lower than 60% of the normal
Portuguese CIT rate of 23% (i.e., the tax rate may not be
lower than 13.8%); or

(b)  the branch is not located in a tax haven.

There are no significant differences, in terms of taxes or fees,
between the formation of a subsidiary and the formation of a branch
in Portugal.

7.2 Is tax imposed on the receipt of dividends by a local
company from a non-resident company?

As a general rule, dividends received by Portuguese companies from
non-resident companies are subject to the normal CIT rate, unless
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the participation exemption regime applies. Under this regime,
dividends paid by Portuguese subsidiaries to parent companies
resident in EU, EEA and treaty countries bound by administrative
cooperation in the field of tax are exempt from CIT, if the distributor:
a) is not domiciled in a blacklisted tax haven, is subject and not
exempt from corporate income tax (CIT), provided the local
statutory rate is at least 60% of the Portuguese normal rate;
b)  has held or commits to hold a direct or indirect participation
of at least 5% in the share capital or of the voting rights of the
Portuguese subsidiary for at least 24 consecutive months; or
c) is not a look-through entity.

In the event the above conditions are not met, a Portuguese entity
receiving profits previously charged with income taxes throughout
the dividend distribution chain may still be entitled to a full tax credit
for the elimination of the international economic double taxation.

7.3 Does Portugal have “controlled foreign company”
rules and, if so, when do these apply?

Yes.

Portuguese CFC legislation applies when a Portuguese-resident
entity, directly or indirectly, holds a minimum shareholding of 25%
or of 10% — where more than 50% of the share capital of the CFC is
owned (directly or indirectly) by Portuguese-resident shareholders
— if (i) that CFC is located in a blacklisted tax haven, (ii) it is not
subject to income tax, or (iii) the local statutory rate is lower than
60% of the CIT statutory rate.

With some peculiarities, the rule is that if the CFC carries on an
active business in the country where it is domiciled its income will
not be imputed to the Portuguese parent company.

This regime will not be applicable to any CFC domiciled in EU
or EEA Member States (administrative cooperation in tax matters
with Portugal being a requisite) when the Portuguese-resident entity
demonstrates that the CFC was created for substantive economic
reasons and earns income arising from services or any commercial,
industrial, agricultural, or the rendering of services.

8.1 Are non-residents taxed on the disposal of real estate
in Portugal?

Yes. Non-resident companies which derive income from the disposal
of real estate in Portugal are subject to a flat 25% rate.

8.2 Does Portugal impose tax on the transfer of an
indirect interest in real estate located in Portugal and,
if so, what constitutes an indirect interest?

Yes. Portugal imposes tax on the capital gains derived from the
sale of shares in resident companies whose assets constitute more
than 50% immovables situated therein. However, some tax treaties
signed by Portugal disallow such taxation at source.

8.3 Does Portugal have a special tax regime for Real
Estate Investment Trusts (REITs) or their equivalent?

Yes. There is a new special regime for Real Estate Investment Funds
(Fundos de Investimento Imobiliario) and Real Estate Investment
Companies (Sociedades de Investimento Colectivo).

Pursuant to this regime, the income recorded by those investment
vehicles is subject to the standard CIT rate. Nonetheless, such rate
will normally apply only to a residual part of the income, if any, as
there is an exclusion from CIT for the following income items and
for any costs connected therewith:

[ ] Rental income.

] Capital gains (from immovable or movable property).
] Income from capital.

] Management fees and other types of fees.

These exclusions do not apply to income deriving from entities
located in a blacklisted tax haven jurisdiction.

Additionally, the above entities are also subject to a trimestral stamp
taxation of 0.0025%.

Income made available by these funds to an entity subject to CIT
is subject to a withholding tax of 25%, consisting of a payment on
account of the CIT to be paid by that entity in the year concerned.
However, if that entity is a non-resident, that income will be subject
to a 10% tax rate.

9.1 Does Portugal have a general anti-avoidance or anti-
abuse rule?

Yes.

According to the Portuguese general anti-abuse rule (GAAR), acts
and legal transactions are ineffective for tax purposes if they are
essentially or mainly directed at, through artificial or fraudulent
means and with abuse of juridical forms, the reduction, elimination
or deferral of the taxes that would be due as a result of facts, acts or
legal transactions with identical economical purpose, or at obtaining
tax advantages that would not be achieved, totally or partially,
without the use of those artificial or fraudulent means.

Should the GAAR be applicable, taxation is made in accordance
with the legal framework foreseen in the absence of artificial or
fraudulent acts or legal transactions.

9.2 Is there a requirement to make special disclosure of
avoidance schemes?

According to Decree-Law 29/2008, of 25 February, tax planning
schemes aimed at obtaining tax advantages related to income,
indirect, and property taxes must be communicated to the Portuguese
tax and customs authorities.

As arule, the obligation to disclose falls upon the so-called “promoters”,
namely financial institutions, accountants, chartered accountants,
lawyers and solicitors. If the promoter is a non-resident entity, the
obligation to disclose switches to the beneficiary of the scheme.

10.1 Has Portugal introduced any legislation in response
to the OECD'’s project targeting Base Erosion and
Profit Shifting (BEPS)?

The recent introduction of an anti-hybrid mismatch arrangements
rule in the participation exemption regime appears to have taken
inspiration from the work of the Forum on Harmful Tax Practices
of the OECD.
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The hybrid rule consists in disallowing the participation exemption
regime for dividends distributed by entities in the cases where those
entities have deducted the underlying profits.

10.2 Does Portugal maintain any preferential tax regimes
such as a patent box?

Yes, there is a patent box that allows for a 50% deduction to the
tax base of income deriving from the temporary use or transfer of
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