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Portugal: charting a path
towards a corporate
arbitration-friendly
jurisdiction
By Francisca Seara Cardoso

I. Introduction

enforceability of arbitral awards, rooted in the sustained success
of the New York Convention.

Over recent years, arbitration has played an increasingly
significant role in the resolution of disputes.1 In fact, one may

In addition to the above, neutrality is another key

argue that it has already overcome the traditional realm of

reason, in that the prerogative to choose an unbiased place

commercial and construction controversies and is wide-spreading

for the resolution of the dispute is perceived as fundamental

to other areas such as banking and finance, with the inclusion

within the corporate world, in particular given the international

of arbitration clauses in derivatives and other financial product

environment in which some companies operate.

2

documentation.
Another benefit of arbitration that proves to be particularly
It so happens that corporate disputes, which have

compelling for corporate disputes is its inherent flexibility, which

traditionally been resolved by State courts, are also becoming an

allows parties to agree upon the applicable substantive law and

3

area in which the use of arbitration is rapidly gaining popularity.

procedural rules, in a fashion that is tailored to their specific

This notion has been known to encompass disputes arising

needs. Given the natural complexity of some transactions and

between shareholders and the company, or between the company

their international dimension, companies will also typically

or the shareholders and the management, or even between

welcome the opportunity to nominate an arbitrator with

shareholders: the so-called intra-corporate disputes or ICDs.

corporate expertise to decide upon their disputes.

One of the most compelling reasons to refer corporate

The privacy of arbitral proceedings and the confidentiality

disputes to arbitration is associated with the virtually global

often characteristic of arbitration are also highly appreciated by
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companies, as their disputes may involve commercially sensitive
information, such as trade secrets or competitive practices.

4

Portugal, inspired by this pertinent movement, is
starting to chart its path towards an intra-corporate arbitration
regulation. As such, the Portuguese Association of Arbitration

Finally, in a perceptibly fast-pacing corporate environment,

(Associação Portuguesa de Arvbitragem – APA) has prepared a draft

speed is of paramount importance – to which the absence of an

regime on intra-corporate arbitration, which was later submitted

appeal procedure usually associated with arbitration is crucial.

to the Government. Based on this proposal, the Government

For instance, a dispute that may arise with respect to a merger

presented a legislative draft, which was made publicly available

or an acquisition’ resolution will typically call for a fast-track

for consultation and feedback.

solution.
This article seeks to address the main issues that arise
Notwithstanding the above, some argue that arbitration

from the submission of ICDs to arbitration, such as the question

results in a far more expensive justice, whilst others fear a less

of arbitrability of corporate disputes, the subjective scope of the

favourable decision to the minority shareholders or the tendency

arbitration agreement, the composition of the arbitral tribunal,

of arbitrators to ‘split the baby’ in their arbitral awards.

the organization of the proceedings and the res judicata effect of

5

the arbitral award, particularly in light of the Portuguese draft
The arbitration of ICDs also poses relevant – and specific

legislation.

– challenges. Firstly, it is difficult to lay down a list of the
II. The Portuguese upcoming arbitration regime for

categories of corporate controversies falling within the scope
of arbitration, as it would depend, first and foremost, on the
concept of arbitrability adopted,

6- 7

ICDs

as well as on the types of

corporate structures and claims admitted by each jurisdiction.

In Portugal, the use of arbitration as a dispute resolution
mechanism for ICDs is not new. Indeed, the Portuguese

Furthermore, the increased inclusion of arbitration

Commercial Code of 1833 (Código Ferreira Borges)11 provided for

clauses within the articles of association or corporate contracts

mandatory arbitration for corporate disputes, along with many

lays bare the conflict between corporate law principles and the

legal systems at the time, such as the French, the Brazilian or the

fundamentals of arbitration. Indeed, as arbitration has been

Spanish.12 Portugal, as it was the case for other States, eventually

known as a creature of consent, it is a common understanding

opted for a different orientation,13 through which the recourse

that an arbitral decision will only bind the disputing parties

to arbitration related to corporate disputes was subject to the

(inter partes effect of the arbitral award). However, if any

agreement of the parties.

8

9

shareholder seeks the annulment of a shareholders’ resolution,
it is generally accepted that the arbitral decision will only be

For many years, however, arbitration was not used

useful so long as it binds all relevant shareholders, whether

successfully to resolve ICDs. The problem was due, in part, to

parties to the proceeding or not.

the uncertainty pertaining to the absence of a specific regulation
dealing with these disputes, since the interpretation of the

Finally, given the nature of ICDs and the fact that they

arbitration and company laws did not always offer the most

generally involve a multitude of parties – namely the shareholders,

– if any – appropriate response. Moreover, under the previous

the management or the company itself –, the constitution of the

Portuguese arbitration law,14 only disputes relating to disposable

arbitral tribunal and the conduct of the arbitral proceedings

rights were considered arbitrable. This concept of arbitrability

will also involve complexity, particularly given the conflicting

was therefore one of the major obstacles to the development of

interests of the parties involved. Should the arbitral tribunal be

intra-corporate arbitration in Portugal, not only as a legal seat for

nominated only by the initial parties, by all disputing parties or

arbitration, but also as a friendlier place for the enforcement of

by a neutral third party? What happens if a shareholder – not

arbitral awards in which these topics were dealt with.15

party to the arbitral proceeding – initiates a new proceeding with
Hence, ICDs were traditionally resolved by State courts.

a view to annul the same shareholders’ resolution?

As a result, commercial courts have sometimes been bursting at
The big challenge pertained to ICDs is therefore concerned

the seams, to the point where proceedings can drag for several

with the fact that these controversies demand specific solutions

years, which is not consistent with the very nature of the majority

with respect to, inter alia, the objective and subjective scope

of ICDs.

of the arbitration agreement (including the extension of the
arbitration agreement to non-signatory parties), the composition

Nevertheless, the possibility to refer ICDs to arbitration

of the arbitral tribunal and organisation of the proceedings, or

has been widely discussed in Portugal.16 The issue gained even

the scope of the res judicata effect of the arbitral award.

more traction with the entry into force of the new Portuguese
Arbitration Law (PAL),17 mainly because it involved a remarkable

However, these issues have not always been directly

change of paradigm as to the notion of arbitrability. Significantly,

addressed by national lawmakers, which created legal uncertainty

the PAL now provides that any dispute involving an economic

for the players involved. In light of the above, some jurisdictions

interest may be submitted to arbitration.

are taking concrete steps towards a friendlier environment
for intra-corporate arbitration, namely by creating specific
regulations on ICDs, as it is the case in Italy or Germany.

10

Although the PAL has supported the possibility to resort
ICDs to arbitration, it has not, however, provided for the specific
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rules in which it that should occur. Faced with this hurdle, on 6

that fall within its scope24. Moreover, it shall indicate the

May 2016, APA published two draft-proposals to regulate intra-

Arbitration Centre that will have jurisdiction over those disputes.

corporate arbitration: the Legal Regime of Corporate Arbitration
(APA’s Draft Regime of Corporate Arbitration) and the Rules
for Corporate Arbitration (APA’s Draft Rules for Corporate

In accordance with the Legal Regime,25 the following
controversies can be submitted to arbitration:

Arbitration). The first draft, largely inspired by the DIS Rules,
18

was then submitted to the Portuguese Government for assessment.

a) Disputes, between the company and its shareholders,
concerning the validity, interpretation or enforcement of the

On 18 April 2018, the Government presented a legislative
draft

19

articles of association;

– mostly based on APA’s Draft Regime of Corporate

Arbitration – which was open for consultation for 30 days20
(Legal Regime).

b) Disputes between the company or its shareholders and
the members of the corporate bodies, including the disputes
regarding the directors’ liability;

The Legal Regime governs arbitration clauses inserted in
the articles of association of companies with registered office
in Portugal.

21

Nevertheless, some argue that, although the

c) Disputes concerning the validity of corporate bodies’
resolutions;

application of these rules to foreign companies would create
particular challenges (primarily related to compliance with the

d) Disputes between the company and its shareholders or

law of such country), the Legal Regime could also be applicable

between the shareholders concerning the shareholders’ corporate

to said companies, provided that certain safeguards are met.

rights and duties; and

22

The upcoming regulation lays down certain mandatory

e) Disputes concerning the exercise of corporate rights.26-27

provisions applicable to intra-corporate arbitral proceedings
related to, inter alia, the scope of corporate disputes susceptible

Disputes based on shareholders’ agreements or between

to be submitted to arbitration and the subjective scope of the

companies and third parties are left out from the scope of this

arbitration agreement, the role of arbitration centres, the selection

Legal Regime, as they have been regarded as purely contractual

and appointment of arbitrators, as well as the res judicata effect of

disputes. As such, they do not require specific solutions other

the arbitral award.

than those already provided for general arbitral proceedings.28

1. Arbitration Agreement

There is a long-standing debate about the arbitrability
of disputes regarding listed companies. Driven by the desire

1.1. Objective scope

to ‘foster a legal climate attractive to foreign investors seeking
an alternative to often discredited national judiciaries’, some

The arbitration clause shall be included in the company’s
articles of association, and shall expressly set out the disputes
23

countries are allowing (China), encouraging (Chile) or even
requiring

(Brazil)

internal

controversies

involving

listed
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companies to be submitted to arbitration.29 On the other end of

reasons: first, because such a clause implies a form of restriction

the spectrum, countries like Italy and Germany expressly exclude

or limitation of the right to an effective protection of one’s rights

this possibility.

and legitimate interests;41 second, because the arbitral decision
must bind all the parties.42

Indeed, listed companies pose practical difficulties
to arbitration, not only because they will open an arbitral

In contrast, some scholars argue that the arbitration

proceeding to the existence of countless parties, but also because

clause, from the standpoint of its effects over the shareholders, is

these companies are under a duty to disclose certain types of

a neutral clause. In their view, such a clause does not restrict nor

information, which is not always compatible with one of the

limit any right, it does not substantially alter the situation of the

hallmarks of arbitration: confidentiality. On the other hand, it

shareholders, nor does it create new obligations for them. Indeed,

is a truism that arbitration can offer many benefits for listed

an arbitration clause merely creates an alternative mechanism for

companies, particularly by ensuring the desired expeditiousness

resolving disputes.43 It could be added that, in accordance with

in the resolution of ICDs.

the Portuguese Constitution, arbitral tribunals are to be seen as
proper and real jurisdictional bodies, which translates into an

The Legal Regime, unlike the DIS Rules or the Italian
30

Rules,

31

has not expressly excluded listed companies from its

equivalence between judicial courts and arbitral tribunals, being
both subject to the same constitutional guarantees.44

scope. Nonetheless, the submission of these disputes to the Legal
Regime has been pinpointed by the Portuguese Government as a
question to be further analysed.

Pursuant to the Legal Regime,45 the introduction,
amendment or exclusion of an arbitration clause shall be made
in accordance with the conditions laid down for the amendment

1.2. Subjective scope

of the articles of association, as provided either in the law or in
the articles of association.

Generally speaking, only those parties who conclude or
accept an arbitration agreement are considered to have agreed to

Even though there is currently no specific rule in commercial

resolve the dispute through arbitration. In corporate disputes,

law concerning the majority required for the introduction of an

32

however, the issue of consent to arbitration is multifaceted.

arbitration clause, it appears to stem from the above that the

As such, it is frequently accepted that an arbitration clause

rules generally set out for the amendment of the articles of

inserted in the articles of association of a company shall be able

association shall be applicable in this circumstance. Therefore,

to bind any of the interested players, even those who do not

the introduction of an arbitration clause can be adopted by

take part in the dispute.

a qualified majority of the corporate capital.46 Alternatively,

33

shareholders can opt for a higher majority or even for the
This approach was adopted by the Legal Regime, which

agreement of all the shareholders, in so far as this is stipulated in

provides that all shareholders and members of corporate bodies

the articles of association. This solution would logically have the

are bound by the arbitration clause set forth in the articles of

advantage of promoting arbitration of ICDs.

34

association, from the moment it becomes effective.
As such, those shareholders who voted against the
Furthermore, an arbitration clause will be binding on the

introduction of the arbitration clause will be bound by said clause.

shareholders and members of corporate bodies upon the acquisition

Unlike the Italian Rules,47 the Legal Regime does not grant those

of a stake in the company or the acceptance of the appointment,

shareholders a right to withdraw from the company, in case they

hence without a specific approval of the clause. Indeed, once a

dissent from such resolution. Indeed, the prevailing view48 states

new shareholder joins the company, the rights arising from the

that, under Portuguese law, the possibilities to withdraw from the

arbitration agreement are transferred to the acquirer together

company are highly restricted, and therefore allowing it to occur

with all other rights and obligations attached to such shareholder’

in these cases would introduce some distortions on the regime

status. This is considered reasonable since the shareholder (or

(as, for instance, it does not apply in more challenging situations,

the member of the corporate body) had sufficient opportunity to

such as in case of merger or demerger). Moreover, it could create

enquire about the existence of an arbitration clause.

problems of decapitalization of the company. Finally, some argue

35-36

that this possibility can always be foreseen within the articles of
The introduction of an arbitration clause – or any

association (thus, as a statutory right instead of a legal right).49

amendment to the clause – into the articles of association after
the constitution of the company is, however, a topic of ongoing

Lastly, it is worth noting that the resolution whereby the

discussion. Some argue that the introduction of an arbitration

shareholders introduce, amend or exclude the arbitration clause

clause requires consensus of all shareholders (the prevailing view

can only be challenged before State courts.50 The Legal Regime,

in Germany,37 confirmed by the BGH38), while others consider

however, shied away from determining the effects of such challenge

that a resolution taken by the majority of the shareholders would

over the arbitration clause. Accordingly, APA51 pointed out that the

be sufficient (as is the case in Italy39 and Spain40).

proceeding towards the annulment of the shareholders’ resolution
which introduced the arbitration clause should automatically

Those in favour of the first solution argue that the

suspend the effect of that clause. If it was not the case, a potential

introduction of an arbitration clause requires the acceptance of

annulment of the arbitration clause would have harmful effects

those affected by such modification, mainly for the two following

over the proceedings that had been initiated in the meantime.
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Nonetheless, even if, at first glance, the adjournment would

However, it should be noted that, compared to the APA’s

seem reasonable, from my standpoint the commencement of the

Draft Regime of Corporate Arbitration, the Legal Regime has

annulment proceeding should not automatically suspend the

introduced additional – and debatable – provisions.

arbitral proceeding. Otherwise, this would open the way for the
shareholders to undermine any ‘inconvenient’ arbitral proceeding,

One of those provisions requires the arbitral tribunal to be

taking particular advantage of the usual delay known to the

chosen from a list of arbitrators, prepared by the Administrative

judicial proceedings. Another solution would be for the tribunal to

Arbitration Centre (Centro de Arbitragem Administrativa – CAAD),

be granted wide discretion to decide whether or not to suspend the

which obviously comes with its own set of problems.60

effects of the arbitration clause, based on a perfunctory analysis of
the circumstances of the case.52 As such, one could avoid the rise
of judicial proceedings as merely dilatory tactics.

Firstly, the idea of having a list of potential arbitrators
is not entirely devoid of criticism. On the one hand, the PAL
does not provide that arbitrators shall be chosen from any list.

2. Ad hoc vs Institutional Arbitration

Although many arbitration centres traditionally prepare those
lists, it does not mean that only those shortlisted arbitrators can

In accordance with the Legal Regime,

arbitration of

be appointed. On the other hand, corporate arbitration does not

ICDs cannot be conducted ad hoc, but rather according to the

present, in this context, any particular concern that would justify

rules of an arbitral institution. Practical issues arising in the

a deviation from the PAL’s general rules.

53

context of an arbitral proceeding related to ICDs recommend
the recourse to institutional arbitration, such as those related to

Secondly, it is very questionable, to say the least, that the

the appointment of arbitrators or the provision of information to

Administrative Arbitration Centre, completely unfamiliar with

shareholders not parties to the proceedings, as it may contribute

the topics under discussion in ICDs, should be the arbitral centre

to assuring compliance with important principles of law.

entrusted with preparing the list and assessing the qualifications
and skills of the arbitrators. It goes without saying that this option

3. Selection and appointment of Arbitrators

can hinder the recourse to arbitration for ICDs. Furthermore, it
may involve a sort of ‘domestication’ of a proceeding that, by its

The right of the parties to equally participate in the

very nature, is deemed to be private.

selection and appointment of arbitrators is one of the essential
principles of arbitration. In a classic bilateral arbitration, the

A second controversial issue included by the Legal Regime,

parties are given the opportunity to agree on a single arbitrator

in comparison with the APA’s Draft Regime of Corporate

or to nominate one of the arbitrators.

Arbitration, concerns the requirements for the appointment of
arbitrators. Firstly, the Legal Regime includes a provision requiring

However,

in

multifaceted

disputes,

the

practical

that arbitrators would be persons with established corporate

application of this principle is bound to become more difficult.

expertise, good moral character and sense of public interest.

The existence of a variety of interests at play results in the

Secondly, arbitrators within ICDs should be subject to specific

potential for a multitude of parties, which may seek to be a part

requirements related to their independence and impartiality.

of the proceedings from the beginning or once the arbitration is
However, as dully noted by APA, 61 corporate arbitration

already underway.54

does not present, in this particular context, any singularity which
It is indisputable that the principle of equal treatment of

claims a solution other than the one already applicable pursuant

parties is incompatible with the designation of the arbitrators

to the general arbitration regime. Why should corporate

only by the parties that initiated the arbitral proceeding – the

arbitrators be more capable, impartial and independent than

choice of the arbitrators should be made in such a way as to

general commercial arbitrators? Accordingly, the establishment

ensure that all relevant parties concerned in the decision (even

of distinct and more demanding requirements than those

those that intervene after the commencement of the proceedings)

provided in the PAL would ‘imply a subordination of the arbitral

are able to have a say in that choice.

jurisdiction in general, which is difficult to explain’.

As such, the arbitration agreement must provide either for

4. Concentration of proceedings

the nomination of the arbitrator by a neutral third party, e.g.
an arbitral institution, or provide for an internal mechanism for

Another key requirement usually related to arbitration of

55

the designation of the arbitrator(s) by all the parties involved.

ICDs concerns the concentration of proceedings pertaining to

Nonetheless, it is my understanding that the only way to

the same subject-matter, in order to avoid parallel proceedings

practicably ensure compliance with this principle is to impose

and diverging outcomes. For instance, under the DIS Rules, once

that all members of the arbitral tribunal shall be nominated

an arbitral proceeding has commenced, successive proceedings

by an independent and unrelated entity such as an Arbitration

related to the same disputes are considered to be inadmissible,

Centre (as required in Germany or Spain ) or by State courts

meaning that ‘the arbitral proceeding that has been initiated first

(as could be the case in Italy ).

(leading arbitral proceeding) precludes the conduct of an arbitral

56

57

58

62

proceeding initiated at a later point in time (subsequent arbitral
In Portugal, the Legal Regime opted for the first system,

proceeding)’.63 The same goes for any judicial proceeding, given

where arbitrators shall be appointed by the Arbitration Centre59.

‘a state court must reject claims by shareholders pertaining
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to a subject-matter for which an arbitral tribunal already has
jurisdiction under a valid arbitration clause’.

This is considered to be a reasonable solution given that
all shareholders and members of corporate bodies who, under

64

the substantive law, shall be bound by the arbitral award (beyond
There is currently no specific rule in the Legal Regime

the initial parties to the proceedings)70 – the so-called ‘relevant

on the concentration of proceedings. Nonetheless, pursuant to

persons’71 – will be granted the opportunity to intervene and

the Portuguese Commercial Companies Code, ‘[i]n the event of

participate in such arbitral proceedings.72 Therefore, ‘in disputes

several invalidity proceedings being brought with regard to the

regarding the validity of corporate bodies’ resolutions or any

same resolution, these shall be joined together, in observance

other dispute whose decision, under the substantive law, should

of the rule established in Article 275(2) of the Code of Civil

bind other persons than the initial parties to the dispute, such

Procedure (Código de Processo Civil)’. Therefore, if there are any

as the members of the corporate bodies or other shareholders,

subsequent arbitral proceedings pertaining to the same subject-

the request for arbitration shall contain the identification of the

matter, the consequence shall be not the inadmissibility of those

persons concerned who are known to the claimant, who shall be

succeeding proceedings, but rather their joinder to the one

admitted to arbitration if they so whish’.73

65

previously initiated.
To ensure that all relevant persons, beyond the initial
5. Res judicata

parties, are able to participate in the arbitral proceedings, it
is necessary, first and foremost, that they are informed of the

Arbitration is widely known as a creature of consent.

commencement of the proceedings. In this regard, the Legal

Therefore, it is generally argued that the arbitral award will

Regime provides that those relevant persons shall be identified

only bind the parties participating in the arbitral proceeding.

in the proceedings.74 Furthermore, all arbitration proceedings and

The well-known inter partes effect assures that an arbitral

final awards are subject to registration at the Commercial Registry.75

award can only (unless there are exceptional circumstances)66

Finally, for those proceedings where the final decision shall bind

directly produce a change of the legal status or legal rights and

all shareholders, the Arbitration Centre must also ensure that the

obligations between the parties to the arbitration agreement

commencement of the proceeding is given publicity in the form of

and to the arbitral proceeding.

publication on a website open to public consultation.76

However, as ICDs may affect entities other than the

Despite the fact that all relevant persons are given the

disputing parties, a conflict between corporate law principles and

possibility to participate in the arbitral proceedings, it is not

67

arbitration fundamentals will rise. Indeed, it becomes inevitable

compulsory that they do so.77 Thus, all shareholders or members

that decisions related to these ICDs, for instance, on the invalidity

of the corporate bodies who choose not to participate in the

of shareholders’ resolutions, will be bound on all the shareholders.

proceedings (whether or not identified as relevant persons)
have the right to be informed on the status of the proceedings,

As such, the Legal Regime,

as many other laws that

including the content of the procedural documents and arbitral

have addressed ICDs, provides that the arbitral award will have

awards.78 This broad79 right to information represents, however,

res judicata effect not only against the initial parties and the

a deviation from the principles of privacy and confidentiality,

persons who joined the arbitral proceedings, but also against all

which should be taken carefully.

68

shareholders and corporate bodies, even if they have not been
party to or have not intervened in the arbitral proceeding.69

III. Conclusion
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The advantages of arbitration as a dispute resolution

Driven by the urge to avoid uncertainty, as well as to

mechanism have been wide-spreading its use into the corporate

favour recourse to arbitration, many national lawmakers are

world. Nonetheless, corporate arbitration presents certain

creating specific regulations on ICDs. In this extraordinarily

particularities, which very often reveal the conflicts between

challenging context, Portugal has been charting its path towards

corporate laws and the fundamentals of arbitration.

its own intra-corporate arbitration legal framework.

On the one hand, it has been generally accepted that

Although some questions are yet to be answered – or revised

an arbitral award shall be able to affect all relevant players in

– the upcoming Legal Regime provides, on the whole, a sensible

a corporate controversy, regardless of whether they are parties

framework for the arbitration of ICDs. By creating such a regime

to the dispute or not. On the other hand, the participation and

tailored to the particular needs of corporate disputes, Portuguese

equal treatment of every party possibly affected by an arbitral

lawmaker has successfully sought to consolidate Portugal’s place

award must also be ensured.

at the forefront of jurisdictions favourable to arbitration.

It stems from the above that the idiosyncrasies natural to
corporate disputes need to be taken into account when setting
up the applicable arbitral framework.

Francisca Seara Cardoso
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