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1. INTRODUCTION

1.1 Main Changes in the Past Year

Law 93/2019 of 4 September 2019 amended the
Labour Code in several areas: parental rights,
probationary period, fixed-term work, agency
work, working time, harassment at work and
occupational training.

Several members of the Portuguese Parliament
requested the Constitutional Court to do a con-
sideration and declaration of unconstitutionality
with general binding force of the norms con-
tained in Articles 112, 142 and 502 paragraph 1
a) of the Portuguese Labour Code, in its wording
provided by Law 93/2019.

The Constitutional Court held that the norm con-
tained in Article 112 paragraph 1 b) iii) of the
Portuguese Labour Code was unconstitutional,
whereby it refers to employees “that are search-
ing for a first job”, when applicable to employ-
ees who have previously been admitted on a
term employment contract, for a period equal
or superior to 90 days, by other employees.

The remaining of the norms were not deemed
unconstitutional by the Court.

1.2 COVID-19 Crisis

Many legislative actions were taken from early
March 2020 onwards to respond to the COV-
ID-19 crisis, aimed at providing social protec-
tion to employees and supporting companies
with a view to preserving jobs. The Portuguese
Government has been going back and forth with
various measures, but the essential solutions
remain. Examples of general measures are the
following.

* Remote working as a rule.

+ Schedule displacement of employees.

* For a period of 14 days, the inability to work
(where remote work is not possible) due to

the need to be in isolation is equated with
illness in hospital, so that employees are enti-
tled to sick pay without the usually applicable
waiting or minimum contributions periods.
Absence from work (where remote work is not
possible) to care for children under the age
of 12 or with a disability or chronic disease
as a result of schools being closed is justified
and entitles the employee (one parent only,
regardless of the number of children) to finan-
cial support, shared between the employer
and the state.

A simplified form of lay-off, straightforward
from a procedural point of view, where
employees are guaranteed a minimum
income and employers are paid a financial
support by the state to assist with the pay-
ment of such income.

Reduction of the normal work period propor-
tional to the drop in turnover, with payment
of the retribution corresponding to the hours
worked and compensation for the reduction
period, which is subject to financial support
from the state.

Specific support for micro-companies (less
than ten employees).

Partial exemption from employer’s social
security contributions, except in the case of
large companies (those employing at least
250 employees).

Payment by the state of a financial incentive
to restart activity, corresponding to one or
two times the value of the minimum monthly
salary guaranteed per employee covered by
other special employment protection meas-
ures approved within the context of the eco-
nomic crisis resulting from the pandemic.

* Specific support for professional training.

As it has become a more common aspect of
everyday life, it is expected that there will be per-
manent legislative measures enacted regarding
remote working, possibly making it one of the
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normal ways to work along with the traditional
on-site method.

2. TERMS OF
EMPLOYMENT

2.1 Status of Employee

Differentiated Terms and Conditions of
Employment

Portuguese law does not distinguish between
blue-collar and white-collar workers as such, but
certain terms and conditions of employment dif-
fer depending on the employee’s functions.

For example, the admissible duration of the pro-
bationary period increases as the employee’s
tasks become more complex or their responsi-
bilities higher; similarly, the parties may agree
to extend the prior notice for termination due
by employees in management, representation or
responsibility functions.

Employees in functions based on a particular
need for trust — management positions or their
personal assistants — are the only employees
who may lawfully enter into a particular type of
contract of employment where (contrary to the
norm in Portuguese law) the employer may bring
the contract to an end by giving notice and pay-
ing severance; those in management positions
may also be forced by the court to accept an
indemnity (as opposed to reinstatement) in the
event of unlawful dismissal.

Employees with autonomous decision-making
power are less protected in terms of working
time and periods of rest compared to other
employees; those working outside the company
premises on a regular basis may agree to work-
ing exempted from a timetable.

Employees who have access to information that
is particularly sensitive from a competition point

of view may commit to enlarged post-contrac-
tual non-competition commitments.

Specific Types of Employees

Certain types of employees are subject to spe-
cific regulations, the Labour Code applying to
the extent its rules are compatible with the con-
tract’s specificities. That is the case with sports
work, work in ports, maritime work, work from
home and domestic service, to name a few. Civil
servants and (generally speaking) employees
carrying out functions of a public nature are also
subject to specific statutes.

2.2 Contractual Relationship

Indefinite Employment Contracts

For constitutional reasons (the Portuguese Con-
stitution guarantees security of employment),
the typical contract of employment pursuant to
Portuguese law is entered into for an indefinite
period of time. Despite the fact that such con-
tract need not be entered into in writing, in com-
pliance with EU legislation, employers are under
the obligation to provide employees with written
information on a variety of aspects, so that most
employers choose to enter into the contract in
writing anyway.

Terms and conditions of employment of which
the employee must be informed in writing dur-
ing the first 60 days of employment (or before a
termination date, if earlier) include the following:

« the employer’s identification, head office and
group relationship;

- the workplace or places, if there is no fixed or
predominant workplace;

- the employee’s category or a brief description
of their function(s);

* the date the contract is entered into and the
date it becomes effective;

- the likely duration of the contract, if entered
into for a term;
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« the duration of annual leave, or criteria to
determine it;

« applicable notice periods for both the
employer and employee, or criteria to deter-
mine them;

+ the amount and periodicity of pay;

« the daily and weekly periods of work, with a
reference to situations where they are defined
on average;

+ the work accidents insurance policy and
company;

« the applicable collective bargaining agree-
ment, if any; and

« the applicable work compensation funds, or
equivalent mechanism.

Other Types of Contracts of Employment
Other than open-ended contracts of employ-
ment, Portuguese law sets forth several other
types of contract of employment, all of which
are to be entered into in writing: for a fixed or
unfixed-term, part-time work, intermittent work
(where periods of activity are followed by peri-
ods of inactivity), contracts restricted to man-
agement positions or their personal assistants,
remote work and temporary agency work, to
name the most frequent. The above-mentioned
terms and conditions of employment are either
included in the contract (as is usually the case)
or provided separately, in the latter case within
the same deadlines.

Specific types of contracts of employment
must include specific contractual provisions.
For example, fixed-term contracts must show
the motive for the contract to be entered into
for a temporary period and establish the rela-
tionship between the motive and the contract’s
term. Contracts providing for part-time work
must indicate the working period of those work-
ing full-time and contracts providing for intermit-
tent work must indicate the number of hours of
work per year or the number of days per year in
which work will be rendered full-time. Contracts

entered into with managers or their personal
assistants must have an express reference as
to whether the contract ends upon termination of
the special regime or if it continues, in the latter
case indicating the functions the employee will
carry out thereafter.

A contract of employment entered into with
foreign workers (meaning, for these purposes,
non-EU or EEA citizens, or citizens of coun-
tries with which Portugal has not established
equal treatment in terms of free access to work)
must mention the visa or permit that entitles the
employee to render work in Portugal and name
their beneficiaries in the event of death arising
from a work accident or occupational disease.

Specific Terms and Conditions of
Employment

In addition, certain types of working conditions
must be agreed to in writing, regardless of the
type of contract of employment. That is the
case with the employee’s undertaking to work
exempted from a timetable or to be bound by
a post-contractual non-competition restriction.

2.3 Working Hours

Maximum Working Times

As a rule, employees may not work more than
eight hours per day and 40 hours per week.
However, flexible arrangements are possible,
both as a result of individual agreements or col-
lective bargaining regulation. A typical example
of flexibility arising from individual negotiation is
where employees in certain job positions agree
not to be subject to the maximum daily and
weekly periods in terms of working time, over-
time work being limited to work they render on
the weekly days of rest or bank holidays. Typical
examples of flexible arrangements resulting from
collective bargaining agreements are time-bank-
ing systems, where periods of more work (ie, in
excess of the eight or 40-hour limit) are compen-
sated with periods of less work or (depending on
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the relevant time-banking system) other forms of
compensation (eg, an increase of the period of
annual leave or payments in cash).

Part-Time Work

In compliance with EU legislation, part-time
workers are entitled to similar terms and condi-
tions of employment as those working full-time,
unless objective reasons justify a difference in
treatment or the law provides for one (eg, pur-
suant to the law, those who work less than five
hours per day need not be paid the same meal
allowance as those working full-time). Work may
be rendered only in a given number of days per
week, month or year, the parties having to agree
on the number of days of work. Certain employ-
ees are entitled to work part-time (eg, for paren-
tal reasons) and those who went part-time for
a limited period of time are entitled to resume
their full-time position upon expiry of the agreed
period.

Overtime Work

Overtime work (ie, work outside timetable hours)
is extensively regulated by the law, both in terms
of admissibility and duration. Collective bargain-
ing agreements may rule duration, and often do,
but not admissibility. On the first, the rule of the
law is that employees may only be asked to ren-
der overtime work (and have the obligation to do
s0) in the event of a temporary increase of work
that does not justify the hiring of another employ-
ee, to prevent or repair a serious damage to the
employer or in cases of force majeure. However,
certain types of employees are exempted from
the obligation to render overtime work:

- female employees who are pregnant or par-
ents with a child aged less than 12 months;

+ while breastfeeding, if necessary for health-
related reasons;

* minors under the age of 16;

« those with a disability or chronic disease; and

- students, unless overtime is required for rea-
sons of force majeure.

In addition, overtime work is subject to daily and
annual limits, which vary (respectively) depend-
ing on the relevant day of the week or the com-
pany’s size, measured in terms of the number
of its employees. Particular limitations apply to
part-time workers. Collective bargaining agree-
ments may rule the annual (but not daily) lim-
its of overtime work, as well as the increased
remuneration due as a result (otherwise, such
pay increase can be found in the law, ranging
from 25% to 50%, depending on the relevant
day of the week). In specific cases — overtime
work rendered on the mandatory day of rest or
that which made it impossible for the employee
to rest a minimum of 11 hours between work-
ing days — overtime work entitles the employee
to compensatory rest, in addition to the pay
increase.

Finally, overtime work gives rise to a number of
obligations in terms of registration, which the
employer must keep for a minimum period of
five years.

2.4 Compensation

Minimum Wage Requirements

Pursuant to the law, the concept of minimum
wage includes both base remuneration and oth-
er forms of pay, such as remuneration in kind,
commissions on sales and gratuities that con-
stitute remuneration.

The minimum wage for 2021 was set at EUR665.
It applies to all employees working full-time, with
the exception of trainees and those with reduced
work capacity in excess of 10%. In the case of
trainees, the minimum wage may be reduced
to 20%. The applicable decrease for those with
reduced work capacity should correspond to the
difference between full capacity and the employ-
ee’s effective capacity, up to a 50% decrease.
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Failure to pay the minimum wage constitutes a
very serious misdemeanour, punishable with the
payment of fines.

In addition to the minimum wage, employees
covered by collective bargaining agreements
must be paid no less than the minimum wage
set forth in the collective agreement.

Other than setting the minimum wage, the gov-
ernment intervenes in compensation due to
employees by enacting rules on pay that apply
to groups of employees not covered by existing
collective bargaining agreements (as is the case
with administrative employees, whereby those
in job positions that do not guarantee career
progression are entitled to seniority premiums)
or ruling over mandatory or necessary arbitra-
tion, which may also include matters of pay. But
provided the employee is paid in line with the
minimum wage and the applicable collective
bargaining agreement, there is no legal obliga-
tion to increase the employee’s pay.

Other Salary Payments

Pursuant to the law, employees are entitled to be
paid annual leave, holiday allowance and Christ-
mas allowance, so that they are usually paid 14
times per year. Contrarily to pay during annual
leave, which must not be inferior to that dur-
ing effective work, the legal basis for calculating
holiday and Christmas allowances may result in
the payment of an amount lower than monthly
remuneration (collective bargaining agreements
may rule differently).

Other types of special remuneration may be
mandatory in view of the employee’s functions:
regular night work entitles the employee to a
25% increase in pay and employees working
exempted from a timetable are entitled to a spe-
cial allowance, the amount of which depends
on the type of exemption. As in most matters
of pay, collective bargaining agreements may

dictate otherwise. Allowances that have since
become frequent, such as meal allowance, are
set forth in collective bargaining agreements or
agreed between the parties, as their payment is
not required by law.

Bonuses and Premiums

The payment of bonuses and premiums is like-
wise not mandatory under the law. The fact that,
in principle, they do not constitute remuneration
means they do not benefit from the prohibition
of reduction that applies to other forms of pay
(eg, base remuneration). However, where they
are regularly attributed, payments linked to the
employee’s or the company’s good performance
may constitute remuneration after all.

2.5 Other Terms of Employment

Annual Leave

Employees are entitled to a minimum period of
paid leave per year: 22 working days, which col-
lective bargaining agreements increase at times.
Special provisions apply in the year of hire and
termination of employment and whenever the
contract was suspended due to the employee’s
inability to work (eg, due to illness).

Leaves and Absences

The law contemplates a variety of leaves and
absences, for both parental, illness and other
reasons (eg, at the time of marriage, employees
who are running for public office, those who form
part of fire brigades). The majority of leaves and
absences for parental and health reasons cause
loss of pay and are therefore compensated by
the public social security system, provided the
employee meets the respective criteria (for
example, protection by the state in the event of
illness depends on the employee having con-
tributed to the system for a minimum period of
six months). Most leaves and absences relating
to childcare or illness are subject to procedural
requirements, and absences on false pretexts
are relevant from a disciplinary point of view.
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Confidentiality and Non-disparagement
Confidentiality during employment arises from
the law, there being no need for the parties to
establish contractual provisions. Contrarily,
post-employment confidentiality is not expressly
contemplated in the law, so employers who wish
to enforce it are advised to request the employee
to commit to it in writing, either in the contract of
employment or at the time of termination. There
are no express legal provisions on non-dispar-
agement; to a certain degree, however, particu-
larly during employment, they may derive from
the duty of good faith.

Employees are liable for their conduct, in the
sense that (where applicable) disciplinary liabil-
ity does not prevent civil or criminal liability from
being assessed. In some cases, the law sets the
indemnity due: employees who terminate the
contract without observing the required prior
notice owe the employer an amount equivalent
to the remuneration correspondent to the miss-
ing notice period. Conversely, employers may be
found liable for damages arising from the con-
duct of employees in their service, harassment
being a typical example thereof.

3. RESTRICTIVE
COVENANTS

3.1 Non-competition Clauses

In principle, provisions in contracts of employ-
ment or collective bargaining agreements that
are likely to impair the employee’s freedom to
work following the contract’s termination are null
and void.

It is, however, lawful to limit the employee’s
activity in the two years following termination,
provided the following conditions are met:

» the commitment is entered into in writing,
namely in the contract of employment or a
termination agreement;

« the relevant activity is likely to cause harm to
the employer; and

 the employee is paid compensation during
the restricted period (employers being there-
fore advised to pay specific compensation,
rather than to consider that the remuneration
during employment or the severance paid at
the time of termination included the compen-
sation due as a result of the non-competition
covenant).

If the employee carried out functions that
required a particular relationship of trust or had
access to information particularly sensitive from
a competition point of view, the restricted period
can be extended to three years.

Despite the fact that compensation is unques-
tionably due, the law does not set its amount
or provide criteria to determine it. The only clue
arising from the law points to compensation
being (lawfully) inferior to the employee’s month-
ly remuneration at the time of termination. The
structure of the employee’s remuneration at the
time of termination is worth taking into consid-
eration, as paying compensation on the basis
of base remuneration only when the employee’s
pay included an important variable part may ren-
der the compensation insufficient, thus compro-
mising the commitment’s enforceability.

The law also states that compensation may
be reduced when the employer incurred sig-
nificant expenses with the employee’s occu-
pational training. Likewise, income earned by
the employee as a result of activities initiated
after the termination of the contract may also be
deducted from compensation.
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3.2 Non-solicitation Clauses -
Enforceability/Standards

Portuguese law specifically prohibits agreements
between employers, notably in the context of
temporary agency work, that forbid the admis-
sion of employees who work or have worked for
them, or that provide for indemnities in the event
of hiring. Both are viewed as contrary to the con-
stitutionally based right to work.

The wording of the law seems to be excessively
narrow, so that one may extend the prohibition
to unilateral commitments and to contexts where
one employee (for example, in a termination
agreement) is acting as prospective employer.

There are no similar restrictions (as far as
employment law is concerned) in what concerns
customers. The note of caution in this respect is
that wide commitments not to contact custom-
ers may operate as non-competition commit-
ments, which are subject to the restrictive legal
framework described above.

4. DATA PRIVACY LAW

4.1 General Overview

The Labour Code contains several provisions
aimed at safeguarding the employee’s right to
privacy, covering a wide range of topics: data
protection, biometric data, medical tests and
exams, means of remote surveillance and cor-
respondence, and access to information using
the company’s means of communication.

Particularly in the field of data protection, the
regime of the Labour Code is to be read in con-
junction with the General Data Protection Regu-
lation and Law 58/2019 of 8 August 2019, the
national legislation supplementing it. One of the
most significant features of such legislation is
the express enshrinement that recorded images
and other personal data obtained by means of

remote surveillance may be used for disciplinary
purposes, where they are used for criminal pur-
poses (so far, their use in the disciplinary con-
text has been controversial and has given rise
to contradictory judicial decisions at the level of
the appeal courts).

5. FOREIGN WORKERS

5.1 Limitations on the Use of Foreign
Workers

Two general principles may be identified in the
field of the use of foreign workers.

The first is that existing limitations do not apply
to citizens of EU or EEA member states, citizens
of countries with which the EU has concluded
agreements providing for the free movement of
people, citizens of third countries who reside in
Portugal as refugees or beneficiaries of subsidi-
ary or temporary protection and family members
of Portuguese citizens or of foreign workers in
one of the situations described above.

The second principle is that other foreign work-
ers must (in principle) be in possession of an
appropriate visa or permit to be allowed to ren-
der a professional activity in Portugal, be that
independent or subordinated work. The respec-
tive requirements depend on the type of visa and
permit, and on the nature of the work to be car-
ried out, more expeditious procedures applying
to particular activities (eg, highly qualified).

5.2 Registration Requirements

The registration requirements applicable to for-
eign workers in need of a visa or permit are those
set forth in the process to obtain the visa or per-
mit. Such process is, in most cases, complex
and lengthy, requiring the collection of several
items of data. Also, in most cases, formalities
are to be conducted prior to the foreign worker
entering Portugal.
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Citizens of EU or EEA member states exempted
from the need to obtain a visa or permit prior to
residing and working in Portugal who neverthe-
less intend to stay for more than three months
must register with the competent authorities.

6. COLLECTIVE
RELATIONS

6.1 Status/Role of Unions

For constitutional reasons, unions are the only
employee representative bodies with two very
important powers: the power of collective bar-
gaining and the power to call a strike. Works
councils and groups of employees may enter
into agreements with the employer, but such
agreements do not have the legal nature of a
collective bargaining agreement. And it is only
in companies where the majority of employ-
ees are not affiliated with trade unions that an
assembly of workers may call a strike, provided
several thresholds are met (eg, the assembly is
convoked by a minimum of 20% of company
employees).

In addition, unions have the power to call meet-
ings in the workplace, during or outside working
hours; may appoint company employees as their
representatives in the company; are entitled to
carry out their activities in designated premises
inside or near the company, on a permanent
basis where a minimum of 150 employees work
therein; are allowed to post and distribute union-
related information; must be informed and con-
sulted on a number of matters, with the preroga-
tive to issue a non-binding, prior opinion (eg, on
decisions likely to cause substantial changes
to the contracts of employment or a decrease
in the number of employees); and may not be
forced to change workplaces, unless the move
is due to a collective change of the business unit
in which they work.

Trade union representatives in the company and
members of the union’s management bodies are
entitled to paid time off to carry out union-related
duties, the number of company employees who
benefit from such entitlement and the number of
hours of paid time out depending on the number
of company employees who are affiliated with
unions. Absences for union-related reasons in
excess of the threshold defined in the law are
justified (subject to specific requirements, in
the case of union delegates who are company
employees) but cause loss of pay.

6.2 Employee Representative Bodies

Works councils and trade unions are the most
important employee representative bodies,
in the sense of being the two with the widest
scope of intervention. European works councils
typically intervene in transnational matters; and
employee representatives in the field of health
and safety — whose institution is freely decided
by the employees — operate in those areas only.

Works Councils

Works councils are incorporated by a decision
of company employees. The voting must be
called by a minimum of 100 or 20% of company
employees. The works council’s members and
by-laws are also elected, both acts being publi-
cised in the official gazette.

Despite the fact that they have no bargaining
power or power to call strikes, works councils
are the employee representative body with the
widest range of powers. Where both works
councils and trade unions are active in the com-
pany, in some cases — collective dismissals, for
example — works councils have a pre-emption
right in terms of information and consultation (ie,
where a works council exists, unions need not
be informed or consulted). In addition to hav-
ing the same powers that union representatives
have (as described above), works councils have
others:

10
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+ they are to meet management on a regular
basis;

* the scope of matters of which they should be
informed and consulted about is wider;

« they have the right to participate in company
restructuring procedures, with an express
right to issue their views on the projects or
plans of restructuring prior to their approval
by management; and

+ the premises provided by the company must
be equipped with the necessary material and
technical means.

Unions

Unions, on the contrary, are a type of employee
representative body that is incorporated from
outside the company. Accordingly, the union’s
by-laws are approved by the union and its
members are appointed by the union (not by
company employees, as in the works council).
The law affords unions a wide set of powers,
including the prerogative of collective bargaining
and calling strikes. They are also the employee
representative body with the largest margin for
intervention in judicial proceedings, in represen-
tation or substitution of employees affiliated with
the unions.

6.3 Collective Bargaining Agreements
Negotiated Collective Bargaining Agreements
The typical collective bargaining agreement
is that where trade unions negotiate with an
employer’s association, a group of employers or
one employer. Other than these, the contract-
ing party of one collective bargaining agreement
may allow for a non-contracting party from the
other side to adhere to the agreement (eg, a
trade union would allow for a non-contracting
employer to adhere to the collective bargaining
agreement entered into by that trade union). The
parties may also resort to voluntary arbitration,
the decision of the arbitration tribunal having
the same value as a collective bargaining agree-
ment.

11

The typical collective bargaining agreement has
a dual nature: it rules the relationship between
the contracting parties, in the same way a con-
tract does; and it defines terms and condi-
tions of employment applicable to contracts of
employment in force between third parties, as
a law would do. Strictly speaking, they apply
only where both the employer and employee are
affiliated with the contracting parties (or are the
contracting party, in the case of the employer);
however, employers frequently apply the terms
and conditions of employment defined in the
collective bargaining agreement to all employ-
ees, for reasons of equal pay (imposed by the
Constitution) and to simplify the management
of HR.

Administrative Collective Bargaining
Agreements

Collective bargaining agreements being, as
explained, typically negotiated, collective regu-
lation may also result from governmental action.
The government may decide to extend existing
collective bargaining agreements to non-affili-
ated employers and/or employees of the same
business sector or to enact rules that apply to
groups of employees not covered by existing
collective bargaining agreements (eg, adminis-
trative employees). Decisions of arbitration tri-
bunals as a result of mandatory or necessary
arbitration also have the value of collective regu-
lation.

7. TERMINATION OF
EMPLOYMENT

7.1 Grounds for Termination

Motivation

Where motivation for termination on the part of
the employer is required, it is required a priori.
That is usually the case: it is only during the pro-
bationary period or in the special type of con-
tract of employment applicable to management
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positions and their personal assistants that the
employer need not disclose its motivation (or
have a motivation at all) to bring the contract
to an end. In fixed or unfixed-term contracts,
motivation arises from the very nature of the
contract: in the former, the contract reached its
end date, as established by the parties; in the
latter, the event on which the establishing of the
term was based is about to take place (eg, the
absent employee who was being replaced will
resume work) or it becomes clear such event
will not take place at all (eg, the same employee
will not return to work, the temporary need to
replace him or her ceasing to exist).

Accordingly, motivation is required, and must
previously be disclosed, in most cases of termi-
nation by initiative of the employer. That is the
case with disciplinary dismissal, collective dis-
missal, dismissal based on the extinction of job
positions and dismissal based on the employ-
ee’s failure to adapt to the job position. In all
cases, the ground for termination invoked by the
employer during the applicable dismissal proce-
dure binds the employer, in the sense that no fur-
ther grounds may be added when, for example,
the lawfulness of the dismissal is being assessed
by the court.

Differently, motivation on the part of the employ-
ee is required only where they terminate the
contract with allegation of cause, usually with a
view to being paid an indemnity. Other than this,
employees are free to terminate the contract of
employment (the rationale being that one may
not be forced to work) and only a prior notice
is due (other than during the probationary peri-
od, where no such notice requirement applies
to the employee unless the parties so agree).
Failure to observe the applicable notice period
does not prevent the contract from ending but
the employee will be held liable for an amount
equivalent to the remuneration correspondent to
the period of notice missing (without prejudice to

additional damages as a result thereof). In situ-
ations where employees undertook to remain in
service in return for a significant investment of
the employer on their occupational training, they
are likewise free to leave but must reimburse the
employer for such expenses.

Procedural Requirements

Where dismissal is prompted by the employer,
each ground for dismissal corresponds to a
specific procedure for termination. Despite its
differences (and there are many), all procedures
for termination are similar in so far as all of them
are compulsory: their breach invalidates the dis-
missal. There are also similarities to the extent
that, broadly speaking, all procedures for termi-
nation by the employer are complex, comprising
three stages:

» one where written information is provided to
the employee (eg, on the infraction of which
the employee is accused, or the grounds for
redundancy, or the criteria to select employ-
ees to be made redundant in dismissals
based on the extinction of the job position);

» one where the employee or employee rep-
resentatives share their view (eg, the writ-
ten defence presented by the employee to
be dismissed on disciplinary grounds, the
negotiation phase of collective dismissals,
the written opposition to be submitted by
the employee and theirrepresentatives in the
dismissal based on the extinction of job posi-
tions); and

« the final stage of decision, where the
employer issues a detailed, written dismissal
decision, the mandatory content of which
depends on the specific procedure for termi-
nation.

Particularities of Redundancy-Based
Dismissals

Collective redundancies are unique to the extent
they trigger the participation of governmental
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bodies. In collective dismissals (ie, those that
affect two or more employees in companies
with fewer than 50 employees or five or more
employees in companies with 50 employees or
more), such participation is mandatory: they are
the recipient of information to be provided by
the employer at several stages of the procedure
and intervene in the meetings at the information
and negotiation phase where representatives on
the side of employees — works councils, trade
unions, an ad hoc committee incorporated by the
employees for those purposes in the absence of
employee representative bodies — are present. In
dismissals based on the extinction of job posi-
tions (applicable otherwise; ie, when only one
employee is to be made redundant or fewer
than five are, in companies with 50 employees
or more), the active intervention of the inspection
service of the Ministry of Employment depends
on the employees, or their representative bodies,
requesting its participation.

Other than this, the common feature of the two
types of collective redundancies — collective dis-
missals and dismissals based on the extinction
of job positions — is that they share an identity
in terms of the respective grounds: both allow
for the termination of contracts of employment
based on market, structural or technological
motives. An example (as the list in the law is not
exhaustive) of a market motive is a reduction of
the company’s activity based on a decrease in
demand for its products or services; examples
of structural motives are a financial imbalance, a
reorganisation of the business structure, change
of activity or a replacement of dominant prod-
ucts, and changes in production techniques,
informatisation of services and automatisation
of means of production amount to technologi-
cal motives. Collective dismissals may also be
based on the shutdown of company sections or
equivalent structures.
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Collective dismissals being regarded as more
protective of employees’ rights (even though
applicable notice periods and severance do not
differ between the two procedures), dismissals
based on the extinction of job positions are sub-
ject to additional, express legal conditions. For
example, no fixed or unfixed-term employment
contracts providing for the exercise of functions
similar to those of employees to be made redun-
dant in the dismissal may be in place; it is the
law setting the criteria to select employees to
be made redundant, where there are several job
positions of similar content and only part there-
of will be eliminated; and the dismissal is lawful
only where the employer has no alternative job
position, compatible with the employee’s pro-
fessional category, in which to place him or her.

7.2 Notice Periods/Severance

Other than probationary periods that last no
more than 60 days or disciplinary dismissals,
most causes for termination on the initiative of
the employer require the giving of notice. The
respective duration depends on both the cause
for termination and the employee’s period of ser-
vice with the company.

Probationary Periods

In probationary periods lasting more than 60
days, the employer must serve a seven-day
notice; in probationary periods lasting more than
120 days, the employer must serve a 15-day
notice. In both cases, the employer may choose
to pay (in whole or in part) in lieu of notice. No
specific formality applies, and no severance or
indemnity is due.

Term Employment Contracts

Unless the contract is not subject to renewal
from the outset, employers must communi-
cate the end of a fixed-term contract 15 days
in advance of the end date of either the initial
term or the renewal in force; the applicable
notice period for employees is eight days. Con-
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trarily, given the nature of the event triggering the
term of the contract, only employers may bring
unfixed-term contracts to an end at the end of
the term (employees may do so at any time), the
applicable deadline being seven, 30 or 60 days,
depending on whether the contract lasted up to
six months, from six months to two years or for
more than two years. The employer, however,
may pay in lieu of notice. In all cases, termination
ought to be communicated in writing.

Redundancy-Based Dismissals

In collective dismissals or dismissals based on
the extinction of the job position, the period of
notice depends on each employee’s period of
service with the company: 15 days’ notice for
employees with less than one year of service;
30 days’ notice for employees with one or more
years of service, up to five years; 60 days’ notice
for employees with five or more years of service,
up to ten years; and 75 days’ notice for employ-
ees with ten or more years of service. These are
also the periods of notice applicable to dismiss-
als based on the employee’s failure to adapt to
the job position.

Contracts Based on Trust

In contracts entered into with managers or their
personal assistants (where the parties expressly
chose that specific type of contract), both par-
ties are under the obligation to serve a 30 or
60-day notice, depending on whether the con-
tract lasted up to two years or for more than two
years. The parties are free to establish different
notice periods and to pay in lieu of notice.

Severance

In redundancy-based dismissals, severance -
due on top of notice — for employees hired from
1 October 2013 onwards amounts to 12 days of
base remuneration and seniority premiums for
each year of service (fractions of year of service
are compensated proportionally). The severance
due to employees hired prior to 1 October 2013

is for the moment subject to a complex, transi-
tory legal framework, depending on when the
employee was hired — up to 1 November 2011;
or from 1 November 2011 onwards, until 30 Sep-
tember 2013 - different periods of execution of
the contract entitle the employee to different
severance - 30 days, 20 days, 18 days and/or
12 days - or to no severance at all, in the latter
case when the threshold of 12 months of base
remuneration and seniority premiums is met or
exceeded.

In contracts entered into with managers or their
personal assistants, severance (calculated in the
same way) is only due where termination was
communicated or prompted by the employer.

In fixed-term employment contracts, severance
amounts to 18 days of base remuneration and
seniority premiums for each year of service (frac-
tions of year of service are compensated propor-
tionally). Severance is the same in the first three
years of an unfixed-term employment contract,
decreasing to 12 days henceforth.

Notice Periods for Employees

Thirty or 60 days, depending on whether the
contract lasted up to two years or for more than
two years, is also the notice period applicable to
employees in open-ended contracts of employ-
ment who wish to leave. Where they are hired
under fixed-term contracts of employment,
the correspondent notice period is 15 days if
the contract was entered into for less than six
months or 30 days otherwise (reduced to eight
days if, as referred to above, notice is being
given in advance of the end date of either the
initial term or the renewal in force). In unfixed-
term employment contracts, the 15 or 30-day
notice refers to the contract’s effective duration.

Differently, if the employee resigns with cause
— for example, on the basis of the employer hav-

ing breached the contract — no notice period is
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required and indemnity, depending on the cause
for termination, may be due. Such indemnity is
to be set by the court, ranging from 15 to 45
days of base remuneration and seniority premi-
ums for each year of service or fraction thereof.

Contracts with the Elderly

The contracts of employment of employees who
have retired and chose to continue working or
those who have turned 70 years old without retir-
ing convert into a six-month, fixed-term contract
by operation of law (no limits applying in terms
of maximum duration or maximum number of
renewals). In such cases, both the employer and
employee have the right to cause the contract
to expire, by serving notice, respectively, 60 and
15 days in advance. The expiry of the contract
does not entail the payment of severance, even
if decided by the employer.

7.3 Dismissal For (Serious) Cause
(Summary Dismissal)

Definition

Against a constitutional background that forbids
dismissals without cause, Portuguese law does
not contemplate summary dismissals.

Serious cause for dismissal is defined as a guilty
conduct of the employee, the seriousness and
consequences of which make it immediately and
practically impossible to maintain the employ-
ment relationship. The law lists a number of such
behaviours (eg, unlawful disobedience, unjusti-
fied absences, conflicts with co-workers, abnor-
mal reductions in productivity and the infliction
of serious financial damage to the company) but
the list is neither exhaustive nor self-sufficient:
other behaviours may constitute cause for dis-
missal and any behaviour, even if listed in the
law, must be of the above-mentioned type (ie,
so serious that it makes it impossible to continue
the contract).

15

Procedure

The employee’s disciplinary liability must be
assessed in compliance with a detailed, com-
plex procedure set forth in the law (which is
only lighter for companies with fewer than ten
employees). Such procedure consists of essen-
tially three stages:

+ accusation, where the employee is given a
detailed written description of the facts of
which they are accused and warned of the
employer’s intention to dismiss them;

« defence, where the employee has a period
to consult the disciplinary file, respond to the
accusation in writing and request for proba-
tive diligences, which the employer is not at
liberty to refuse (unless it finds them irrelevant
or a delaying tactic, which is an assessment
to justify in writing); and

« decision, where the employer issues the
dismissal decision, which must be grounded
and in writing.

Should they exist, employee representative
bodies may issue a non-binding opinion on the
dismissal, the employer having the obligation
to take into consideration prior to reaching its
decision.

Upon receipt of the dismissal decision by the
employee (or whenever they failed to receive
it due to a fault of their own), the contract of
employment ends. The employee has hence-
forth five working days to seek an injunction to
suspend the effects of dismissal and 60 days to
challenge the dismissal in court.

7.4 Termination Agreements

General Features

Contracts whereby the parties agree on the
termination of the contract of employment are
permissible. They must be entered into in writ-
ing, signed by both parties and include a limited
number of mandatory items: the date the agree-
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ment is entered into, the date of termination of
the contract of employment and the deadline for
the employee to revoke the termination agree-
ment (which deadline amounts to seven days
counted from signature, unless the signatures
in the agreement are recognised with a notary
office).

If, in the termination agreement or together
therewith, the parties agree on a global pecu-
niary severance, there is the legal presumption
that all credits of the employee due at the time
of termination or arising from termination were
included in the severance. The employee, how-
ever, may prove otherwise.

Severance and other credits arising from the
contract of employment (such as remuneration,
allowances, variable pay) are subject to different
regimes in terms of tax and social security, so
employers are advised to draft the termination
agreement carefully.

Specific terms and conditions for termination are
subject to specific limitations. That is, for exam-
ple, the case with post-contract non-competition
covenants, which are often found in termination
agreements.

Link with Protection in Unemployment
Termination agreements may also have an
impact on the employee’s ability to seek unem-
ployment allowance with the public social secu-
rity system. This feature of the agreement should
be assessed in advance, not that the employee
accepted to leave the company on the basis of
being entitled to the allowance, which then turns
out not to be the case. Where such a belief of
the employee was created by the employer, the
employer may be held liable before the Social
Security to pay for the employee’s unemploy-
ment allowance.

7.5 Protected Employees

Pursuant to Portuguese law, no employee is
prevented from being dismissed. However, par-
ticular categories of employees benefit from
increased protection in the event of dismissal.

Parenthood

The above is the case with employees who are
pregnant, in the 120 days following birth, breast-
feeding or taking parental leave: regardless of
the type of dismissal, the employer is under the
obligation to take the procedure up to a certain
point identified in the law (eg, end of probative
diligences requested by the employee in disci-
plinary dismissals; end of consultation in collec-
tive dismissals) and to then request the Commis-
sion for Equality in Labour and Employment for
a prior ruling. Where such ruling is contrary to
dismissal, the employer is prevented from issu-
ing the dismissal decision and must request the
court’s authorisation to proceed to dismissal.
Failure to do so renders the dismissal null and
void; employers may not oppose reinstatement
and the indemnity due to the employee (where
the employee did not choose reinstatement) is
increased to 30 to 60 days of base remunera-
tion and seniority premiums for each year of ser-
vice or fraction thereof, with a minimum of six
months’ pay, instead of the usual 15 to 45 days,
with a minimum of three months’ pay. It is the
court that sets the indemnity due.

Employee Representatives

Employee representatives do not benefit from
comparable protection. There is, however, the
presumption that any disciplinary sanction
(including dismissal) applied up to six months
following the employee having run for office as
an employee representative or exercising func-
tions of that kind is abusive. If confirmed, the
indemnity due to the employee (again, where
the employee did not choose reinstatement)
is also increased to 30 to 60 days and the six
months’ pay minimum. The framework in terms
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of severance is the same where the dismissal of
an employee who is a member of an employee
representative body is found to be unlawful by
the court.

Where the employee to be dismissed on disci-
plinary grounds is a trade union representative,
the respective trade union must be informed of
the intention to dismiss and has the opportunity
to issue a non-binding opinion on the merits of
the dismissal, which the employer is under the
obligation to consider in advance of reaching its
decision.

8. EMPLOYMENT
DISPUTES

8.1 Wrongful Dismissal Claims

Grounds for Challenging Dismissal

Dismissals may be challenged on the basis of
procedural mistakes or motivation. For example,
failure to deliver a written detailed accusation,
communicate the intention to dismiss, allow the
employee to consult the disciplinary file and reply
to the accusation or to issue a grounded, writ-
ten dismissal decision renders the disciplinary
dismissal invalid. Likewise, collective dismissals
will be ruled unlawful if the employer failed to
provide the necessary written information at the
beginning of the procedure or to promote nego-
tiation, issued the dismissal decisions prema-
turely, or failed to pay severance and remaining
credits arising from the contract’s termination
until the date of termination. The breach of the
procedure applicable to dismissals based on the
extinction of the job position entails the same
consequence.

Dismissals may also be found unlawful for lack
of motivation (both where no motivation was dis-
closed or the motivation argued by the employer
was not accepted by the court). The most seri-
ous degree of unlawfulness, with an impact on
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the indemnity due where the employee did not
choose reinstatement, is based on the dismissal
having a political, ideological, ethnical or reli-
gious motivation, even if under the pretext of a
different motive.

Parenthood

In the case of employees who are pregnant, in
the 120 days following birth, breastfeeding or
taking their parental leave, failure to consult the
Commission for Equality in Labour and Employ-
ment in advance of dismissal renders the dis-
missal unlawful as well.

Where the dismissal is declared unlaw-
ful, employees are entitled to the loss of pay
between the date of dismissal and the date the
judicial decision may no longer be appealed, as
well as to choose between reinstatement and
an indemnity. In companies with fewer than ten
employees or when the relevant employee occu-
pied a management position, the employer may
request the court to prevent reinstatement, on
the basis of the employee’s return being high-
ly detrimental to the company’s activity. If the
request is granted, the indemnity, which is nor-
mally set (by the court) between 15 and 45 days
of base remuneration and seniority premiums for
each year of service or fraction thereof, with a
minimum of three months’ pay, is increased to
30 to 60 days of base remuneration and seniority
premiums, with a minimum of six months’ pay.

An employee unlawfully dismissed may also
claim for additional damages (such as non-
pecuniary damages).

8.2 Anti-discrimination Issues

Portuguese law sets forth a variety of grounds
on which discrimination is forbidden (and the
list is not exhaustive): ancestry, age, sex, sexual
orientation, gender identity, marital status, family
and economic situation, education, social ori-
gin or condition, genetic heritage, reduced work
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capacity, disability, chronic disease, nationality,
ethnical origin or race, territory of origin, lan-
guage, religion, political or ideological belief and
trade union membership. The protection against
discrimination applies to both employees and
applicants, and covers all stages of the contract
of employment, from hiring to training, promo-
tion, work conditions, pay, termination, etc.

The employee claiming discrimination has the
burden to identify the employee or employees
perpetuating the behaviour; the employer has
the burden to prove that the difference in treat-
ment is not based on a discrimination ground.

Where discrimination is established, the employ-
ee or applicant is entitled to be indemnified of all
pecuniary and non-pecuniary damages.

9. DISPUTE RESOLUTION

9.1 Judicial Procedures

There are specialised employment forums: a
total of 45 labour tribunals across the country.
The Courts of Appeal and the Supreme Court of
Justice also have sections — called the “social
sections” — dedicated to employment lawsuits.

Class actions as such are aimed at other types
of protected interests (eg, public health, envi-
ronment, consumers, cultural heritage, public
domain). However, employers’ associations and
trade unions, employers and employees may
bring lawsuits, or be brought to court, together.

Most employment lawsuits require representa-
tion by lawyers, even if only at a certain point in
the judicial procedure. The parties in a lawsuit
are usually represented by a lawyer of their own
choosing; those who cannot afford represen-
tation have a lawyer designated by the state.
Prosecutors from the District Attorney office
represent the state and other designated enti-

ties (eg, hospitals in lawsuits arising from work
accidents or occupational diseases, where such
hospitals have no litigation services) or inter-
vene in particular types of lawsuits (eg, those
seeking to establish the nature of the contract
as being a subordinated employment contract;
or the administrative phase of work accidents
proceedings).

9.2 Alternative Dispute Resolution

In what concerns the parties in a contract of
employment, there is no tradition of resource to
arbitration. However, provided the subject mat-
ter is not exclusively attributed to the civil courts
(as is the case with the lawfulness of the dis-
missal) or concerns unavailable rights (such as
those emerging from work accidents), the pos-
sibility of arbitration is not excluded and awaits
special legislation to be enacted in that respect.

Arbitration is more common in the field of collec-
tive relations, either as a result of the parties’ will
(voluntary arbitration) or a governmental deci-
sion (mandatory or necessary arbitration). Pre-
dispute arbitration agreements inserted in col-
lective bargaining agreements are enforceable.

9.3 Awarding Attorney’s Fees

Both prevailing employers and employees can
be awarded attorney’s fees. The losing party’s
liability is, however, limited to half of what both
parties paid as judicial fees, so its amount is
quite often significantly inferior to the prevailing
party’s effective cost. Where the employee was
granted legal aid due to lack of financial means
to pursue litigation, the prevailing employer may
claim back from the state the judicial fees it paid
during the proceeding but not attorney’s fees.
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Morais Leitdo, Galvao Teles, Soares da Silva
& Associados has a team fully dedicated to
labour and social security. The primary office
is based in Lisbon, with other offices in Porto
and Funchal. The firm assists a vast number of
companies, including many multinationals, in all
areas pertaining to labour relations. The firm’s
close involvement in the labour law aspects of
M&A and outsourcings should also be under-
lined. The firm has acted on behalf of clients in
legal actions concerning the work relationship,
training, development and cessation of employ-

AUTHORS

Luis Miguel Monteiro is a
partner at Morais Leitao and
co-coordinator of the
employment department. Luis
Miguel has participated in
several corporate restructuring
processes and collective dismissal
proceedings, providing advice in all areas of
employment and social security law. He acts
as legal counsel for several companies on
labour and social security litigation. Luis Miguel
is a teacher in several postgraduate courses in
labour and social security. Luis Miguel was a
member of the group created by the XV
Constitutional Government in charge of the
preparation of the new Labour Code. Luis
Miguel Monteiro is often invited to speak at
conferences and seminars. He is widely
published.

19

ment. Advice on social welfare and security is
an integral part of the service it provides. In the
context of social welfare, clients benefit from the
firm’s in-depth knowledge of public retirement
solutions, as well as the definition and imple-
mentation of complementary benefits schemes.
The firm has acquired considerable experience
in special welfare schemes to replace the public
system of social security.

The team would also like to thank Madalena Di-
niz de Ayala for her collaboration.

Pedro Pardal Goulao joined
Morais Leitao in 2000 and
became a partner in 2013. He is
co-coordinator of the
employment department and a
member of the sport and
entertainment team. Pedro provides
consultancy in all areas of labour law,
concerning both individual and collective
employment relationships. He also provides
legal assistance in sports issues and social
security matters. Acting on behalf of domestic
and foreign clients, he has participated in
several legal due diligence and corporate
restructuring processes, advising on the
acquisition and sale of companies and
business areas. He acts as legal counsel for
several clients on labour litigation. Pedro often
participates in seminars and conferences
relating to employment and sports law.



LAW AND PRACTICE PORTUGAL

Morais Leitao, Galvao Teles,
Soares da Silva & Associados

Rua Castilho, 165
1070-050 Lisbon
Portugal

Tel: +351 213 817 400

Fax: +351 213 817 499
Email: migtslisboa@migts.pt
Web: www.migts.pt

Contributed by: Luis Miguel Monteiro and Pedro Pardal Gouldo,
Morais Leitdo, Galvao Teles, Soares da Silva & Associados

M MORAISLEITAO
| CGALVAO TELES, SOARES DA SILVA
& ASSOCIADOS

20


mailto:mlgtslisboa@mlgts.pt
http://www.mlgts.pt

	1. Introduction
	1.1	Main Changes in the Past Year
	1.2	COVID-19 Crisis

	2. Terms of Employment
	2.1	Status of Employee
	2.2	Contractual Relationship
	2.3	Working Hours
	2.4	Compensation
	2.5	Other Terms of Employment

	3. Restrictive Covenants
	3.1	Non-competition Clauses
	3.2	Non-solicitation Clauses – Enforceability/Standards

	4. Data Privacy Law
	4.1	General Overview

	5. Foreign Workers
	5.1	Limitations on the Use of Foreign Workers
	5.2	Registration Requirements

	6. Collective Relations
	6.1	Status/Role of Unions
	6.2	Employee Representative Bodies
	6.3	Collective Bargaining Agreements

	7. Termination of Employment
	7.1	Grounds for Termination
	7.2	Notice Periods/Severance
	7.3	Dismissal For (Serious) Cause (Summary Dismissal)
	7.4	Termination Agreements
	7.5	Protected Employees

	8. Employment Disputes
	8.1	Wrongful Dismissal Claims
	8.2	Anti-discrimination Issues

	9. Dispute Resolution
	9.1	Judicial Procedures
	9.2	Alternative Dispute Resolution
	9.3	Awarding Attorney’s Fees



