
Merger Control 2021

Featuring contributions from:

Advokatfirmaet Grette AS

AlixPartners

ALRUD Law Firm

AMW & Co. Legal Practitioners

AnesuBryan & David

Arthur Cox

Ashurst LLP

Blake, Cassels & Graydon LLP

BUNTSCHECK Rechtsanwaltsgesellschaft mbH

DeHeng Law Offices

Dittmar & Indrenius

DORDA Rechtsanwälte GmbH

Drew & Napier LLC

ELIG Gürkaynak Attorneys-at-Law

Hannes Snellman Attorneys Ltd

L&L Partners Law Offices

Lee and Li, Attorneys-at-Law

LNT & Partners

MinterEllison

Morais Leitão, Galvão Teles,	  
Soares da Silva & Associados

Moravčević, Vojnović i Partneri AOD Beograd in 
cooperation with Schoenherr

MPR Partners | Maravela, Popescu & Asociații

MSB Associates

Nagashima Ohno & Tsunematsu

Norton Rose Fulbright South Africa Inc

OLIVARES

Pinheiro Neto Advogados

Portolano Cavallo

PUNUKA Attorneys & Solicitors

Schellenberg Wittmer Ltd

Schoenherr

Shin & Kim LLC

Sidley Austin LLP

URBAN STEINECKER GAŠPEREC BOŠANSKÝ

Zdolšek Attorneys at law

A practical cross-border insight into merger control issues

17th Edition



Table of Contents

9 The Trend Towards Increasing Intervention in UK Merger Control and Cases that Buck the Trend
Ben Forbes, Felix Hammeke & Mat Hughes, AlixPartners

Expert Chapters

1 Reform or Revolution? The Approach to Assessing Digital Mergers
David Wirth & Nigel Parr, Ashurst LLP

18 Albania
Schoenherr: Srđana Petronijević, Danijel Stevanović 
& Jelena Obradović

Q&A Chapters

27 Australia
MinterEllison: Geoff Carter & Miranda Noble

36 Austria
DORDA Rechtsanwälte GmbH: Heinrich Kühnert & 
Lisa Todeschini

43 Bosnia & Herzegovina
Schoenherr: Srđana Petronijević, Danijel Stevanović 
& Minela Šehović

52 Brazil
Pinheiro Neto Advogados: Leonardo Rocha e Silva & 
José Rubens Battazza Iasbech

60 Canada
Blake, Cassels & Graydon LLP: Julie Soloway & 
Corinne Xu

70 China
DeHeng Law Offices: Ding Liang

83 Croatia
Schoenherr: Ana Marjančić

92 European Union
Sidley Austin LLP: Steve Spinks & Ken Daly

107 Finland
Dittmar & Indrenius: Ilkka Leppihalme & 
Katrin Puolakainen

119 France
Ashurst LLP: Christophe Lemaire & Marie Florent

131 Germany
BUNTSCHECK Rechtsanwaltsgesellschaft mbH: 
Dr. Tatjana Mühlbach & Dr. Andreas Boos

141 Greece
MSB Associates: Efthymios Bourtzalas

151 India
L&L Partners Law Offices: Gurdev Raj Bhatia & 
Kanika Chaudhary Nayar

162 Ireland
Arthur Cox: Richard Ryan & Patrick Horan

172 Italy
Portolano Cavallo: Enzo Marasà & Irene Picciano

182 Japan
Nagashima Ohno & Tsunematsu: Ryohei Tanaka & 
Kota Suzuki

191 Korea
Shin & Kim LLC: John H. Choi & Sangdon Lee

198 Mexico
OLIVARES: Gustavo A. Alcocer & José Miguel 
Lecumberri Blanco

205 Montenegro
Moravčević, Vojnović i Partneri AOD Beograd in 
cooperation with Schoenherr: Srđana Petronijević, 
Danijel Stevanović & Zoran Šoljaga

213 Nigeria
PUNUKA Attorneys & Solicitors: Anthony Idigbe, 
Ebelechukwu Enedah & Tobenna Nnamani

223 North Macedonia
Schoenherr: Srđana Petronijević, Danijel Stevanović 
& Jelena Obradović

232 Norway
Advokatfirmaet Grette AS: Odd Stemsrud & 
Marie Braadland

239 Romania
MPR Partners | Maravela, Popescu & Asociații: 
Alina Popescu & Magda Grigore

247 Russia
ALRUD Law Firm: Vladislav Alifirov, Alexander 
Artemenko & Dmitry Domnin

254 Serbia
Moravčević, Vojnović i Partneri AOD Beograd in 
cooperation with Schoenherr: Srđana Petronijević, 
Danijel Stevanović & Jelena Obradović

264 Singapore
Drew & Napier LLC: Lim Chong Kin & Dr. Corinne 
Chew

276 Slovakia
URBAN STEINECKER GAŠPEREC BOŠANSKÝ: 
Ivan Gašperec & Juraj Steinecker

284 Slovenia
Zdolšek Attorneys at law: Stojan Zdolšek & 
Katja Zdolšek

293 South Africa
Norton Rose Fulbright South Africa Inc: Rosalind 
Lake & Julia Sham



Table of Contents

304 Sweden
Hannes Snellman Attorneys Ltd: Peter Forsberg, 
David Olander & Johan Holmquist 

311 Switzerland
Schellenberg Wittmer Ltd: David Mamane & Amalie 
Wijesundera

320 Taiwan
Lee and Li, Attorneys-at-Law: Stephen Wu & Yvonne 
Hsieh

328 Turkey
ELIG Gürkaynak Attorneys-at-Law: Gönenç 
Gürkaynak & Öznur İnanılır

336 United Kingdom
Ashurst LLP: Nigel Parr, Duncan Liddell & Alexi 
Dimitriou

355 USA
Sidley Austin LLP: James W. Lowe & Elizabeth Chen

364 Vietnam
LNT & Partners: Dr. Nguyen Anh Tuan, Tran Hai Thinh 
& Tran Hoang My

373

388

Zambia
AMW & Co. Legal Practitioners: Nakasamba Banda-
Chanda, Namaala Liebenthal & Victoria Dean

Portugal
Morais Leitão, Galvão Teles, Soares da Silva & 
Associados: Pedro de Gouveia e Melo & Dzhamil Oda

380 Zimbabwe
AnesuBryan & David: Patrick Jonhera, Itai Chirume & 
Bright Machekana

Q&A Chapters Continued

Digital Edition Chapters



Merger Control 2021

Chapter 42388

Portugal

Morais Leitão, Galvão Teles, 
Soares da Silva & Associados Dzhamil Oda

Pedro de Gouveia e Melo

Portugal

Digital Edition Chapter

Authority to the Portuguese Government in April 2020.  This 
proposal nevertheless does not contain significant changes to 
the merger control rules.

Regulations and guidelines.  Relevant legislation on 
merger control is also contained in the Statute of the Authority, 
approved by Decree-Law 125/2014, of 18 August 2014, as 
well as in Regulation 1/E/2003 of the Authority, of 3 July 
2003, which determines the fees due to the Authority for the 
merger review procedure (see question 3.11 below) and in 
Regulation 60/2013, of 25 January 2013, which sets out the 
Regular and Simplified Notification Forms to be filed by the 
notifying parties.  Guidelines from the Authority are available, 
notably on the “simplified decision” procedure (“Simplified 
Decision Statement”, of 24 July 2007), on remedies (“Remedies 
Guidelines”, of 28 July 2011), on the calculation of fines (of 20 
December 2012), on pre-notification contacts (“Pre-notification 
Guidelines”, of 27 December 2012) and on the economic 
analysis of horizontal mergers (“Horizontal Guidelines”, of 
December 2016).  All the above documents are available on the 
Authority’s website.

Subsidiary legislation.  Further legislation is applicable on a 
subsidiary basis: the Administrative Procedure Code (approved 
by Decree-Law 4/2015, of 7 January 2015, as amended) applies 
on a subsidiary basis to merger control procedures conducted by 
the Authority; and the Code of Procedure in the Administrative 
Courts (approved by Law 15/2002, of 22 February 2002, as 
amended) is applicable to the judicial review of the Authority’s 
Decisions regarding merger control (see question 5.10 below).  
The Misdemeanours Act (approved by Decree-Law 433/82, of 27 
October 1982, as amended) applies on a subsidiary basis to the 
procedures conducted by the Authority involving penalties, and 
to the judicial review of the Authority’s decisions in that respect.

1.3	 Is there any other relevant legislation for foreign 
mergers?

Decree-Law 138/2014, of 15 September 2014, establishes rules 
on the safeguarding of strategic assets, and applies to the main 
infrastructure and assets for defence and natural security, as well 
as for the provision of essential services in the energy, transport 
and communications sectors. 

Pursuant to the Decree-Law, the Government may oppose 
the acquisition of control over a strategic asset by a person 
or company of a third country to the European Union or the 
European Economic Area, if such acquisition poses a genuine 
and sufficiently serious threat to national security or to the secu-
rity of supply of the relevant essential services.  The Decree-Law 
specifies the situations where a genuine threat may arise (such 

12 Relevant Authorities and Legislation 

1.1	 Who is/are the relevant merger authority(ies)?

The administrative authority competent to enforce compe-
tition law in Portugal, including rules on merger control, is 
the Autoridade da Concorrência (“Competition Authority” or 
“Authority”).  The Competition Authority has broad investiga-
tive, regulatory and sanctioning powers in merger control, and 
is headed by the Conselho (“Board”), currently composed of the 
President, Ms. Margarida Matos Rosa, and two other members, 
Ms. Maria João Melícias and Prof. Miguel Moura e Silva.  A 
summary of the Authority’s decisions on merger control is avail-
able at http://www.concorrencia.pt.

Under the Competition Act (Law 19/2012, of 8 May 2012), 
the Competition Authority has exclusive competence to assess 
and decide on concentrations subject to mandatory notification.  
However, a concentration which is prohibited by the Authority 
may still be approved by the Council of Ministers subject to 
commitments, pursuant to an extraordinary (and seldom-used) 
appeal procedure.  All decisions issued by the Authority can also 
be appealed to the Competition, Supervision and Regulation 
Court (see question 5.9 below).

In addition to approval by the Authority under the Competition 
Act, mergers in certain sectors must be also approved by the 
competent regulatory authority (see question 1.4 below).

1.2	 What is the merger legislation?

As Portugal is a Member State of the European Union, mergers 
having effects in Portugal may be subject to Council Regulation 
(EC) 139/2004, of 20 January 2004 (the “EC Merger Regulation”) 
and to the exclusive jurisdiction of the European Commission 
where the relevant thresholds are met (see the EU chapter in this 
guide).  

If these thresholds are not met, Portuguese law may apply, 
without prejudice to the referral provisions of the EC Merger 
Regulation (see question 2.7 below).

Competition Act.  The main piece of legislation regarding 
merger control is the Competition Act (Law 19/2012, of 8 May 
2012, as amended).  A proposal amending the Competition 
Act in the context of the implementation into Portuguese law 
of Directive (EU) 2019/1 of the European Parliament and 
of the Council of 11 December 2018 to empower the compe-
tition authorities of the Member States to be more effective 
enforcers and to ensure the proper functioning of the internal 
market (“ECN+ Directive”) was submitted by the Competition 
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1.5	 Is there any other relevant legislation for mergers 
which might not be in the national interest?

As mentioned in question 1.3 above, Decree-Law 138/2014 
establishes a screening procedure for acquisitions of control of 
strategic assets in the energy, transport and communications 
sectors by third-country persons that may harm national secu-
rity or the security of supply of the relevant essential services.  
Decree-Law 138/2014 is likely to be amended or replaced with 
the implementation into Portuguese law of Regulation (EU) 
2019/452 of the European Parliament and of the Council of 
19 March 2019 establishing a framework for the screening 
of foreign direct investments into the Union (the “EU FDI 
Screening Regulation”), which is expected to occur during 2021.

22 Transactions Caught by Merger Control 
Legislation

2.1	 Which types of transaction are caught – in 
particular, what constitutes a “merger” and how is the 
concept of “control” defined?

The Competition Act applies to concentrations between under-
takings that meet the jurisdictional thresholds (see question 2.4 
below).

Concentration.  The concept of concentration contained in 
the Competition Act closely follows the EC Merger Regulation.  
The following operations are therefore deemed to constitute a 
concentration between undertakings:
■	 a merger between two or more hitherto independent 

undertakings;
■	 the acquisition of control, by one or more undertakings, 

over other undertaking(s) or part(s) of other undertakings 
to which a market turnover can clearly be attributed; and

■	 the creation of a full-functioning joint venture on a lasting 
basis.

Undertakings concerned.  This concept encompasses all 
entities conducting an economic activity through the offering 
of goods and services on the market, regardless of their legal 
status.  The Authority’s practice has construed it in even broader 
terms, considering that incorporated legal persons without any 
economic activity may constitute “undertakings” if it is likely 
that the business will start operating “in a reasonable period of 
time”, which may vary between three and eight years.

Control.  The definition of “control” under the Competition 
Act closely follows the European Commission’s practice under 
the EC Merger Regulation and is inferred from all relevant legal 
or factual circumstances that confer the ability to exercise deci-
sive influence on the target’s activity, in particular through the:
■	 acquisition of all or part of the share capital;
■	 acquisition of rights of ownership or use of all or part of an 

undertaking’s assets; and 
■	 acquisition of rights or the signing of contracts, which grant 

decisive influence over the composition or decision-making 
of an undertaking’s corporate bodies.

Excluded operations.  The following does not constitute a 
concentration in the meaning of the Act:
■	 the acquisition of shareholdings or assets by an insol-

vency administrator within insolvency legal proceedings; 
■	 the acquisition of a shareholding merely as a guarantee;
■	 the temporary acquisition by financial institutions 

or insurance companies of shareholdings in companies 
active outside the financial sector, insofar as the securities 
are acquired with a view to their resale, if the acquirer does 

as connections of the person or company to a terrorist group), 
and establishes the review and opposition procedure.  Acquirers 
of assets covered by the law may request that the Government 
confirms that it does not plan to oppose the transaction.  
Confirmation is tacitly given if no investigation is initiated by 
the Government within 30 working days.

1.4	 Is there any other relevant legislation for mergers 
in particular sectors?

Consultation with sectoral authorities.  In merger cases 
taking place in industries subject to sectoral regulation (such as 
banking and financial services, securities markets, insurance, 
energy, communications, water and waste, media or air, rail and 
road transport), the relevant regulator(s) must, upon request of 
the Authority, issue a non-binding opinion on the merger before 
a final decision is adopted in both phases of the procedure, and 
may follow very closely the proceedings before the Authority.

Autonomous approval by sectoral authorities.  In addition 
to approval by the Competition Authority under the Competition 
Act, mergers in certain sectors must also be approved by the 
competent regulatory authorities, which are as follows:
■	 Insurance.  The acquisition or strengthening of a qualified 

shareholding (20%, 33% or 50%) in an insurance company 
must be notified to the Autoridade de Supervisão de Seguros 
e Fundos de Pensões, under Law 147/2015, of 9 September 
2015, as amended, which may oppose the operation if it 
considers that prudent management of the merged entity 
cannot be ensured.

■	 Banking.  The acquisition or strengthening of a qualified 
shareholding (10%, 20%, 33% or 50%) in a credit insti-
tution must be notified to and approved by the Banco de 
Portugal, the Portuguese Central Bank and banking regu-
lator (see Decree-Law 298/92, of 31 December 1992, as 
amended).  It should also be noted that credit institutions 
are prevented from holding more than 25% of the voting 
rights in a commercial company for one or more periods 
totalling three years (five years if held through a risk 
capital fund).  Acquisitions by credit institutions meeting 
these criteria may be exempt from filing to the Authority 
if they meet the requirements of the Competition Act (see 
question 2.1 below).

■	 Media.  Acquisitions of shareholdings in companies of 
the media sector meeting the relevant legal criteria must be 
notified to the media sectoral regulator (Entidade Reguladora 
para a Comunicação Social, “ERC”) under Law 78/2015, of 29 
July 2015.  In addition, if the transaction is notified to the 
Competition Authority, the media sectoral regulator must 
issue a binding opinion, which will effectively block the 
operation if it is deemed to threaten freedom of speech or 
the plurality of the media (see, for instance, case 41/2009, 
Ongoing/Prisa/Media Capital, decision of 30 March 2010, 
where the Authority opposed the concentration following 
a negative binding opinion by the media regulator, even 
though the transaction posed no competition concerns).  
Under the Competition Act, the binding opinion of the 
media regulator suspends the deadline for the Authority to 
make its decision (see question 3.6 below).

Listed companies.  The securities regulator (Comissão do 
Mercado dos Valores Mobiliários) must be previously informed of 
operations concerning public companies under the provisions 
of the Securities Code (Decree-Law 486/99 of 13 November 
1999, as amended).  Pursuant to this Code, mergers consisting of 
public bids must also be previously registered with, and subject 
to a formal review by, the securities regulator.



390 Portugal

Merger Control 2021

Digital Edition Chapter

of a particular good or service will still be subject to manda-
tory filing if at least two of the participating undertakings 
achieved individually in Portugal a turnover of at least €5 
million in the previous financial year.

The Competition Act contains detailed provisions on the 
calculation of the market share and turnover of the undertak-
ings concerned (including special provisions for financial and 
insurance institutions).  These follow closely the provisions on 
turnover calculation of the EC Merger Regulation.

Guidance on the market share threshold.  The Authority’s 
practice has construed the provisions on the market share 
threshold in very broad terms.  In particular:
■	 Market share in Portugal.  Although the Authority’s 

practice on market definition broadly follows the case law 
of the European Courts and the practice of the European 
Commission, for the purpose of determining jurisdiction 
the Authority will consider the share of the undertakings 
concerned in the relevant product market in Portugal, even 
if the geographic market is wider in scope.

■	 Transfer of market position.  The mere transfer of an 
undertaking’s position in a given market (i.e., when the 
acquiring economic group was not active in the same 
relevant market(s) as the acquired company prior to the 
merger) is understood by the Authority as the “acquisition” 
of a market share for jurisdictional purposes.  Therefore, 
if the target has a 50%-plus share in a relevant product 
market in Portugal, the acquisition must be notified to the 
Authority even though, pre-merger, the acquirer(s) had no 
activity in that market or in any closely related market.  If 
the target has a 30%-plus share, the threshold will be met 
if the target and at least another undertaking concerned 
achieved a turnover of at least €5 million in Portugal in the 
previous year.

■	 No de minimis exception for market share.  If the acquirer 
has a market share above 50% or 30% in a relevant product 
market in Portugal, and the target is (or is expected to be) 
present in the same market, the relevant threshold will always 
be met, even though the market share of the target is less 
than 1%.

■	 Future market share.  If the target is a recently created 
company which, prior to or at the time of the acquisition 
had no activity in the relevant market, the Authority may 
consider, for the purposes of determining its jurisdiction, 
the estimated market share of such company in the foreseeable future, 
taking into account, inter alia, its estimated capacity.

■	 Change of control over joint ventures.  In the case of 
a joint venture having a 50%-plus or 30%-plus share in 
a relevant product market in Portugal, the acquisition by 
one of the parents (formerly exercising joint control) of 
sole control over the company may be perceived by the 
Authority as a “reinforcement” of its market share.

Market share calculation.  When more than one inde-
pendent source on market dimension and market share esti-
mates is available, notifying parties should take particular care 
in selecting the source of market share estimates on which to 
base the decision on whether or not to notify.

2.5	 Does merger control apply in the absence of a 
substantive overlap?

Yes.  Merger control rules apply if: (i) the operation consti-
tutes a concentration, in the meaning of the Competition Act 
(see question 2.1 above); and (ii) it meets one of the alternative 
sets of jurisdictional thresholds (see question 2.4 above), even in 

not exercise the corresponding voting rights with a view to 
determine the competitive behaviour of the target (or only 
exercises them with a view to prepare the sale), and if the 
disposal of the controlling interest occurs within one year 
(although this deadline may be extended by the Authority); 
and 

■	 the acquisition by the Portuguese State of a controlling 
shareholding in a credit institution, or the transfer of 
its business to a transition bank as ordered by the Bank 
of Portugal, in the context of the rules on bank recapital-
isation and resolution contained in Law 63-A/2008, of 24 
November 2008, and Decree-Law 298/92, of 31 December 
1992, both as amended.

2.2	 Can the acquisition of a minority shareholding 
amount to a “merger”?

Yes, if it confers control on the acquirer.  The acquisition 
of a minority shareholding will only constitute a concentration 
if the shareholding acquired confers on the acquiring company 
the right to exercise, alone or (more probably) jointly with other 
companies, notably through a shareholders’ agreement or a 
similar arrangement, control over the acquired company (for the 
definition of control, please see question 2.1 above).

2.3	 Are joint ventures subject to merger control?

Yes, if full-function.  The creation of, or the acquisition of 
control over, a jointly controlled undertaking is subject to the 
merger control rules of the Competition Act whenever the joint 
undertaking fulfils the functions of an independent economic 
entity on a lasting basis and the thresholds identified in question 
2.4 below are met.

Where the creation of the joint venture has the object or 
effect of co-ordinating the competitive behaviour of undertak-
ings that remain independent, such co-ordination is assessed 
under the rules applicable to prohibited agreements and prac-
tices (see Articles 9 and 10 of the Competition Act, which closely 
follow the wording of Article 101(1) to (3) of the Treaty on the 
Functioning of the European Union).

2.4	 What are the jurisdictional thresholds for 
application of merger control?

Thresholds.  The Competition Act provides three alternative 
thresholds for mandatory filing:
■	 Turnover threshold.  Concentrations are subject to noti-

fication if, in the preceding financial year, the aggregate 
combined turnover of the undertakings taking part in the 
concentration in Portugal exceeded €100 million, after 
deduction of taxes directly related to turnover, provided 
that the individual turnover achieved in Portugal in the 
same period by at least two of these undertakings exceeded 
€5 million.

■	 Standard market share threshold.  Even if the turn-
over threshold is not met, notification is mandatory if the 
implementation of the concentration results in the acqui-
sition, creation or reinforcement of a share exceeding 50% 
in the “national market” for a particular good or service, 
or in a substantial part of it.

■	 De minimis market share threshold.  Even if the standard 
threshold is not met, the creation or reinforcement of a 
share of between 30% and 50% of the “national market” 
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in assessing the degree of interrelation, such as commonality of 
the parties, the existence of one single agreement, the economic 
rationale of the transaction, and the parties’ intentions as 
evidenced in the relevant documents.

32 Notification and its Impact on the 
Transaction Timetable

3.1	 Where the jurisdictional thresholds are met, is 
notification compulsory and is there a deadline for 
notification?

A concentration meeting the jurisdictional thresholds is subject 
to mandatory notification and cannot be implemented before a 
non-opposition decision is issued by the Competition Authority 
(infringements are seriously punished; see question 3.3 below).  
There is no notification deadline, as long as the standstill obli-
gation is respected (see question 3.7 below).

3.2	 Please describe any exceptions where, even though 
the jurisdictional thresholds are met, clearance is not 
required.

Except for the applicability of the EU Merger Regulation to the 
transaction (either because the EU jurisdictional thresholds are 
met or because the transaction was referred to the Commission 
pursuant to the referral mechanisms mentioned in question 
2.7 above), there are no exceptions.  Whenever a concentration 
meets the criteria for prior mandatory notification, a clearance 
decision from the Competition Authority is necessary before the 
operation can be implemented.

3.3	 Where a merger technically requires notification 
and clearance, what are the risks of not filing? Are there 
any formal sanctions?

Failure to file a concentration subject to prior notification 
exposes the merging parties to serious negative consequences.

Heavy fines may be imposed.  The implementation of a 
concentration subject to mandatory filing without express or 
tacit clearance from the Authority, or in breach of a prohibi-
tion decision, makes the undertakings concerned liable to fines 
reaching up to 10% of the previous year’s turnover for each of 
the participating undertakings, and calculated in accordance 
with the Competition Act and the Authority’s guidelines of 20 
December 2012.

The transaction does not produce legal effects and may 
be declared null and void.  The consequences for the validity 
of the transaction depend on whether the concentration is imple-
mented before a clearance decision is adopted, or whether the parties 
breached a decision prohibiting the merger.  A concentration imple-
mented in breach of a prohibition decision by the Authority is 
void and may be so declared by a court (following, for instance, 
an action brought by a competitor or a client of the parties).  A 
transaction implemented before a clearance decision is adopted 
does not produce any legal effect.  Parties to a concentration 
subject to notification will therefore only enjoy legal certainty as 
to its validity and effects following an express or tacit clearance 
from the Authority.

Ex officio investigation, with additional costs.  The 
Authority may initiate an ex officio investigation into a concen-
tration implemented in the previous five years in violation of the 
Act and order the parties to notify.  Such investigation, which 
may also be opened if a clearance decision of the Authority was 

the absence of a substantive overlap.  However, in the absence 
of competition concerns, concentrations may benefit from the 
simplified procedure and be cleared in a shorter timeframe (see 
question 3.9 below).

2.6	 In what circumstances is it likely that transactions 
between parties outside your jurisdiction (“foreign-to-
foreign” transactions) would be caught by your merger 
control legislation?

Foreign mergers are caught by the Competition Act to the 
extent that they have, or may have, effects in the territory of Portugal.  
Therefore, the Act may apply whenever both parties or the 
target alone (in the case of the market share notification thresh-
olds, see question 2.4 above) achieve, directly or indirectly, sales 
in Portugal, despite the fact that neither of the undertakings 
concerned is established in Portugal.  This is confirmed by the 
practice of the Competition Authority, which, as already stated, 
has adopted a broad interpretation of the legal provisions deter-
mining its jurisdiction.  In particular, concentrations where 
the acquirer is not at all present in Portugal and only the target 
achieves sales in Portugal, even if through an agent or distrib-
utor, are subject to mandatory filing.

“Foreign-to-foreign” transactions have traditionally repre-
sented a significant proportion of the Authority’s caseload; pure 
“foreign-to-foreign” concentrations represented approximately 
20% of final decisions issued in 2017 and 2018.

2.7	 Please describe any mechanisms whereby the 
operation of the jurisdictional thresholds may be 
overridden by other provisions.

The Competition Act does not provide for any mechanism in 
this regard.  However, Articles 4(4) and 4(5), 9 and 22 of the 
EC Merger Regulation are potentially applicable (see the EU 
chapter in this guide).  The Competition Authority has, in the 
past, asked for the referral of concentrations with a commu-
nity dimension under Article 9 of the EC Merger Regulation, 
and several concentrations originally notified to the Authority 
under the Competition Act have been referred to the European 
Commission under Article 22 of the EC Merger Regulation, 
although in a number of cases the Commission rejected the 
request.

2.8	 Where a merger takes place in stages, what 
principles are applied in order to identify whether the 
various stages constitute a single transaction or a series 
of transactions?

Under the Competition Act, two or more transactions executed 
within two years and between the same parties, which individ-
ually are not subject to mandatory filing, will be considered to 
constitute a single transaction if the combined transactions meet 
the turnover jurisdictional threshold (see question 2.4 above).

The Authority also follows the case law of the European 
Courts and the practice of the European Commission on inter-
related transactions, and considers two or more transactions 
to constitute a single concentration for the purposes of the 
Competition Act when there are “sufficient legal or economic 
links” between them, in particular when: (i) the transactions 
are linked by mutual conditionality; (ii) one transaction is asso-
ciated with and ancillary to the other; and/or (iii) the transac-
tions “stand or fall together”.  Even in the absence of reciprocal 
conditionality, other aspects may be considered by the Authority 
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and the Authority staff prior to notification in order to attain 
the following objectives: (i) to determine whether the transac-
tion is subject to notification, especially if there are doubts as to 
the concept of “concentration” (it is doubtful that the Authority 
will give legal comfort on the jurisdictional requirements prior 
to filing, especially when it requires a market definition assess-
ment); (ii) to verify if the Short Form is available, and to guide 
notifying parties in adequately filling in the relevant Notification 
Form, thereby avoiding subsequent information requests, which 
stop the clock; and (iii) whenever possible, to identify the rele-
vant markets and potential competition issues raised by the trans-
action and analyse the viability of ancillary restraints.

Interested parties should contact the staff at least 15 working 
days before notification by sending a Memorandum briefly 
describing the essential elements of the transaction and a tenta-
tive market definition and analysis.  Whenever possible, this 
should be accompanied by a draft Notification Form.  The 
format of the pre-notification contacts is decided on a case-by-
case basis, but may typically consist of one or more meetings and 
subsequent informal information requests.

3.6	 What is the timeframe for scrutiny of the merger by 
the merger authority? What are the main stages in the 
regulatory process? Can the timeframe be suspended by 
the authority?

The procedure for assessing a concentration under the 
Competition Act comprises two stages: an initial investigation 
(Phase 1) following which, if the Authority considers that there 
are serious concerns that the concentration is incompatible with 
competition rules, it initiates an in-depth investigation (Phase 2).  
The Authority is bound by tight deadlines in both phases of 
the procedure: if no decision is issued within the set deadlines, 
a non-opposition decision is deemed to have been adopted.  
However, since these time limits are suspended whenever the 
Authority requests additional information from the parties and 
hears the notifying parties and other interveners, deadlines are 
invariably extended.  All deadlines set by the Competition Act 
on merger control procedure are expressed in working days.

Phase 1 investigation.  Within five working days of the date 
on which the notification is effective, the Authority publishes 
a summary of the notification in two national newspapers, at 
the expense of the notifying parties, and on its website, so that 
any interested third parties may present their comments within 
the time period set by the Authority (at least 10 working days).  
A notification only becomes effective after the payment of the 
fee due by the parties (see question 3.10 below) and if it is not 
considered incomplete by the Authority, within seven working 
days of the notification.  In this case, the Authority asks the 
notifying parties to complete or correct the notification, and 
the notification will only be effective on the date when the 
Authority receives the missing information.

In Phase 1 of the procedure, the Authority has 30 working 
days from the date when the notification becomes effective to 
decide: (i) that the concentration is not subject to mandatory 
filing; (ii) not to oppose the concentration; or (iii) to initiate 
an in-depth investigation (and open Phase 2 of the procedure), 
when, in view of the evidence gathered, it has serious doubts 
that the concentration will result in significant impediments to 
effective competition.  In straightforward cases, the Authority 
may use the “simplified decision” procedure and decide the 
case in less than 30 working days (see question 3.9 below).  The 
Authority cannot block a merger in Phase 1, although in one 
media sector case the Authority controversially prohibited the 
concentration at the end of Phase 1 further to a negative binding 

based on false or incorrect information provided by the parties, 
or if the parties disregarded conditions or obligations imposed 
by the Authority, entails the following negative consequences 
for the undertakings concerned:
■	 the filing fees increase to double the amount originally due 

(see question 3.11 below); and
■	 the Authority may apply a periodic penalty payment of up 

to 5% of the average daily turnover in the preceding year 
for each day of delay (although there is no record that a 
penalty payment has ever been imposed by the Authority 
in merger control cases).

Personal liability of board members and managers.  
Finally, under the Competition Act, persons holding positions in the 
managing bodies or heading or being responsible for the supervision of the 
relevant department in undertakings found infringing the compe-
tition rules, may also be deemed liable for the infringement if 
it was (or should have been) to their knowledge, and may be 
subject to fines of up to 10% of their annual income.

Potential increased exposure to fines further to the imple-
mentation of the ECN+ Directive.  As noted in question 1.2 
above, a proposal amending the Competition Act in the context 
of the transposition of ECN+ Directive was submitted by the 
Competition Authority to the Portuguese Government in April 
2020.  According to such proposal, entities forming part of the 
same economic unit as the infringing entity as of the date of the 
infringement and exerting upon it, directly or indirectly, signif-
icant influence, as well as economic successors of the infringing 
undertaking, may also be deemed liable for the infringement.

3.4	 Is it possible to carve out local completion of a 
merger to avoid delaying global completion?

There are no guidelines from the Authority as to the type of 
corporate structure needed to achieve such objective, nor does 
any decisional practice exist in this regard.  The possibility of 
suspending the completion of a global transaction in Portugal, 
therefore, could only be analysed on a case-by-case basis.  If 
the target carries out all its activities in Portugal through a local 
subsidiary, the carving out of such subsidiary from the transac-
tion would seem possible.  In other cases, it would appear to be 
difficult in practice, since the parties would have to convince the 
Authority that the concentration would not produce any effects 
in Portugal until clearance had been received.

Nevertheless, the standstill obligation may be exceptionally 
waived by the Authority following a reasoned request from the 
parties (see question 3.7 below).

3.5	 At what stage in the transaction timetable can the 
notification be filed?

Triggering event.  Notifications may be formally filed with the 
Authority after the “conclusion of an agreement” or subsequent 
to the announcement to the market of takeover bids, exchange 
offers or acquisitions of control over public companies, or to 
the decision awarding a public contract (see question 3.1 above).  
The Act also allows the parties to voluntarily notify a report-
able concentration before the conclusion of an agreement or 
announcement of a public bid if a serious or public intention 
to conclude a transaction can be demonstrated, respectively.  
Parties are encouraged to engage in pre-notification contacts 
with the Authority.

Pre-notification contacts.  The Pre-Notification Guidelines, 
which are inspired by the practice of the European Commission, 
allow for informal, confidential contacts between the parties 
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submit commitments; and (iii) when the Authority consults the 
notifying parties and other interested parties before the adop-
tion of a decision in both phases of the procedure: 
■	 Additional information requests.  The Authority can 

request the notifying parties to provide all the additional 
information and documents considered necessary for 
its analysis.  All additional information requests to the 
merging parties in both phases of the procedure stop the 
clock, which resumes only on the day following the receipt 
by the Authority of the requested information (informa-
tion requests to public authorities and third parties do not 
stop the clock).  In most cases, the Authority sends one or 
more additional information requests to the parties.  As a 
result, the time periods set out in the Competition Act are 
invariably extended.

■	 Submission of commitments.  The submission of commit-
ments in both phases of the procedure in order to allay the 
Authority’s concerns suspends the decision deadline for 20 
working days, so as to allow their analysis and negotiation 
with the parties.  The suspension ceases when the Authority 
conveys to the notifying party that the commitments were 
accepted or refused (see question 5.4 below).

■	 Hearing of the notifying parties and of third parties.  
The Competition Act provides that, before a decision is 
adopted by the Authority in both phases of the procedure, 
the notifying parties, as well as interested third parties, 
must be heard (as long as the third parties sent observa-
tions stating “their express and reasoned position” further 
to the publication of the summary notification within the 
prescribed time limit).  For this purpose, the Authority 
issues a draft decision and establishes a deadline of no 
less than 10 working days for the parties to present their 
views.  Under the Act, the time limit to submit observa-
tions increases to 20 working days when third parties did 
not have access to the file beforehand.  In addition, in 
Phase 2 cases the hearing must be initiated within 75 days 
from notification.  The hearing also stops the time periods 
for the Authority to make its decision.  In the case of non- 
opposition decisions not accompanied by conditions and 
obligations, the Authority may, in the absence of opposing 
third parties, choose not to hear the notifying parties.

Whenever a concentration affects a market that is subject to 
sectoral regulation, the Competition Authority must hear the 
opinion of the relevant regulatory authority before issuing a 
final decision (either in Phase 1 or Phase 2).  The opinion of 
the regulatory authorities does not suspend the time periods 
mentioned above and is not binding on the Authority, with the 
exception of the regulatory authority for the media sector (see 
question 1.4 above).

3.7	 Is there any prohibition on completing the 
transaction before clearance is received or any 
compulsory waiting period has ended? What are the 
risks in completing before clearance is received?

A concentration subject to prior mandatory notification cannot 
be completed before it has been notified and cleared by the 
Authority or the time limits for the Authority to make its deci-
sion have elapsed.  Parties implementing a concentration before 
clearance are exposed to legal uncertainty as to the legal effects 
of the transaction and may face serious sanctions (see question 
3.3 above).  Agreements should therefore condition the comple-
tion of the transaction to the clearance of the concentration 
under the Competition Act.  There are, however, three excep-
tions to this rule:

opinion from the media sectoral regulator (see case 41/2009, 
Ongoing/Prisa/Media Capital, decision of 30 March 2010, and 
question 1.4 above).

Phase 2 investigation.  In Phase 2, the Authority has a 
maximum of 90 working days from the date of notification 
to carry out the additional inquiries that it considers necessary.  
This deadline already incorporates the working days used by the 
Authority during Phase 1.  Therefore, in reality, the Authority’s 
deadline in Phase 2 is always less than 90 working days (i.e., if 
all of the 30-day deadline was used in Phase 1, in Phase 2 the 
Authority will only have 60 working days), although deadlines 
can always be suspended by information requests (see below).  
The Phase 2 deadline can also be extended by the Authority, at 
the request or with the agreement of the notifying parties, by up 
to a maximum of 20 working days.

In Phase 2, the Authority must conduct a hearing of the 
parties (a procedural step which is usually initiated by the issu-
ance of a draft final decision) within 75 working days from noti-
fication.  In addition, in the Remedies Guidelines the Authority 
has committed to send a written statement of objections as soon 
as possible in Phase 2, in order for the parties to be able to submit 
remedies which are timely and useful.  However, in the most 
recent Phase 2 cases, no statement of objections has been issued 
by the Authority in the course of the investigation, and competi-
tion concerns have been conveyed to the parties in state of play 
meetings.  For this reason, remedies have been submitted and 
negotiated without a written document stating the Authority’s 
concerns, which may seriously harm the parties’ interests. 

Access to the Authority’s file is given to the notifying parties 
on request in both phases of the procedure.  By contrast, access to 
(a non-confidential version of) the file to a third party “showing 
a legitimate interest” may be restricted to a period of 10 days to 
submit initial observations (see above) and to the period of the 
hearing of the interested parties (see below); otherwise, they are 
only entitled to be informed on the general state of the procedure.

By the end of the Phase 2 deadline, the Authority must decide: 
(i) not to oppose the concentration (with or without commit-
ments offered by the notifying parties); or (ii) to prohibit the 
concentration, prescribing appropriate measures, should the 
concentration have already gone ahead, to re-establish effective 
competition, particularly the de-merging of the undertakings or 
the assets grouped together or the cessation of control.

From its creation in 2003, the Authority has issued only six 
prohibition decisions: Arriva/Barraqueiro (Ccent. 37/2004, decision 
of 25 November 2005); Petrogal/Esso (Ccent. 45/2004, decision 
of 14 December 2005); Brisa/AEO/AEE (case Ccent. 22/2005, 
decision of 7 April 2006), appealed to the Minister for Economy, 
who overturned the Authority’s prohibition and cleared the 
merger subject to remedies (see question 5.8 below); TAP/SPDH 
(Ccent. 12/2009, decision of 19 November 2009); Controlinveste/
Zon Optimus/PT (Ccent. 4/2013, decision of 31 July 2014); and 
RBI/Grupo Fundão (Ccent. 51/2019, decision of 6 October 2020).  
More recently, in complex Phase 2 investigations where remedies 
discussions have proved unsuccessful, the parties have tended 
to withdraw the notification in order to avoid the issuance of 
a prohibition decision (see in particular: Ccent. 15/2014, JCD 
Decaux/CEMUSA, withdrawn in March 2015; Ccent. 37/2016, 
SIBS/Unicre, withdrawn in July 2017; Ccent. 35/2017, Altice/Media 
Capital, withdrawn in June 2018; and Ccent. 9/2019 – Fidelidade 
SGOII/Saudeinveste*IMOFID, withdrawn in November 2019). 

In most Phase 2 clearance decisions issued to date, the 
Authority required remedies to clear the transaction (see ques-
tion 5.2 below).  

Deadline suspensions.  The abovementioned time periods 
are suspended in three cases: (i) if the Authority asks for addi-
tional information from the notifying parties; (ii) if the parties 
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Authority before the Phase 1 deadline expires.  This will not 
be the case when additional information from the parties is 
required or when a hearing must be conducted (see question 
3.6 above).  Although the Authority does not commit itself to 
a specific reduced deadline, simplified procedure cases have 
frequently been decided in less than 20 working days.

3.10	 Who is responsible for making the notification? 

Notification of a full merger must be jointly made by the merging 
companies.  In the case of acquisition of control over one or 
more undertakings, the notification must be filed by the under-
takings acquiring control, although in changes of joint control 
over an existing joint venture, existing controlling shareholders 
that are not part of the transaction are not required to intervene 
as notifying parties.  Joint notifications must be presented by a 
common representative empowered to send and receive docu-
ments on behalf of all the notifying parties.

3.11	 Are there any fees in relation to merger control?

According to the Competition Act and to Regulation 1/E/2003, 
the effectiveness of the notification is dependent on the payment 
of filing fees by the notifying parties.

The base fee is due upon notification and amounts to: 
■	 €7,500 if the aggregate turnover in Portugal is below or 

equal to €150 million;
■	 €15,000 if the turnover exceeds €150 million and is below 

or equal to €300 million; and
■	 €25,000 if the turnover exceeds €300 million.

An additional fee is due upon the opening of a Phase 2 inves-
tigation and corresponds to 50% of the base fee.

Filing fees double when the Authority initiates ex officio 
proceedings for one of the following reasons:
■	 the Authority became aware of a concentration subject to 

mandatory filing which was not notified;
■	 the notifying parties provided false or inexact information 

upon which the Authority based its clearance decision; or
■	 the notifying parties disregarded the conditions or obliga-

tions imposed by the Authority in the clearance decision 
(see also question 3.3 above).

In addition to filing fees, the notifying parties bear the cost of 
the mandatory publication of the notice of the concentration in 
two national newspapers (see question 3.13 below).

3.12	 What impact, if any, do rules governing a public 
offer for a listed business have on the merger control 
clearance process in such cases?

Pursuant to the Competition Act, a concentration consisting of 
a takeover bid, an exchange offer or the acquisition of control 
over public companies should be notified to the Authority subse-
quent to the announcement to the market in accordance with 
the Securities Code, although parties can voluntarily present the 
notification after they have publicly disclosed the intention to 
launch such bid or offer (see question 3.5 above).  

A public offer may be implemented prior to the clearance 
of the Authority if the acquirer does not exercise any voting 
rights or exercises those rights further to a waiver granted by 
the Authority (see question 3.7 above).  Finally, certain trans-
actions concerning listed companies are subject to prior disclo-
sure and registration with the securities regulator (see question 
1.4 above).

■	 Public bid.  A public bid to purchase or an exchange offer 
that has been notified to the Authority can be implemented 
before the clearance of the Authority, provided that the 
acquirer does not exercise the voting rights attached to the 
securities (in the alternative, voting rights may be exer-
cised insofar as necessary to protect the financial value of 
the investment, if a derogation is requested and granted by 
the Authority under the terms described below).

■	 Individual waiver.  Further to a reasoned request by the 
notifying parties, presented prior to or subsequent to the 
notification, the Authority may waive the standstill obligation, 
after considering the consequences for the undertakings 
concerned of suspending the concentration or the exercise 
of voting rights and the negative effects of the derogation to 
competition.  The derogation may, if necessary, be accom-
panied by conditions and obligations to ensure effective 
competition.  The Authority is very restrictive in waiving 
the suspension obligation, as it considers that such waiver 
can only be granted in very exceptional circumstances, such 
as the imminent bankruptcy of the target company.

■	 Sale of a troubled bank.  The sale of a bank to an author-
ised third party pursuant to a resolution measure adopted 
by the Bank of Portugal under the applicable EU and 
national legal framework, in order to ensure the stability 
of the financial system, can be implemented before notifi-
cation and clearance of the Competition Authority.

3.8	 Where notification is required, is there a prescribed 
format?

Notifications must be lodged in accordance with the Forms 
approved by the Authority and set out in Regulation 60/2013.  
The applicable Form must be submitted with supporting docu-
mentation, either electronically, using the Authority’s online 
secure platform, or on paper, along with one paper and one 
digital copy.  When supporting documentation is in a foreign 
language, translation may be required, although documents 
in English are usually accepted.  Straightforward transactions 
may be filed pursuant to the Simplified Form (see question 
3.9 below), and the Authority may waive the requirement for 
certain information or documents, especially in the context of 
the pre-notification procedure (see question 3.5 above).  Under 
Regulation 60/2013, however, it is up to the notifying parties to 
assess whether or not it is necessary to complete all the sections 
on the Regular Form.  Certain information specified in the 
Regulation is considered essential to the Form and must always 
be provided; submitting an incomplete Form prevents the noti-
fication from becoming effective (see question 3.6 above).

3.9	 Is there a short form or accelerated procedure for 
any types of mergers? Are there any informal ways in 
which the clearance timetable can be speeded up?

Simplified Form.  Concentrations which do not raise compe-
tition concerns and meet the following requirements of 
Regulation 60/2013 may be notified according to a Simplified 
Form: (a) there are no horizontal overlaps or vertical or other-
wise close relationships between the parties’ activities; (b) in 
horizontal mergers, the combined market share does not exceed 
15%, or 25% if the share increase is not higher than 2%; and (c) 
in vertical or conglomerate mergers the combined market share 
does not exceed 25%.

Simplified Decision.  Straightforward cases, such as those 
filed under the Simplified Form, may also be cleared by the 
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by the Authority.  In such case, the strategic fundamental inter-
ests of the national economy should be considered by the 
Minister.  Only one of the Authority’s prohibition decisions up 
to the present was overturned by the Government (see question 
5.9 below).  In addition, in mergers in the media sector where 
the media regulator ERC issues a negative binding opinion, the 
Authority will effectively adopt a prohibition decision, not on 
competition grounds but for public interest reasons regarding 
the plurality of the media (see question 1.4 above).

4.4	 What is the scope for the involvement of third 
parties (or complainants) in the regulatory scrutiny 
process?

Written observations.  Following the publication of the notice 
of the notification by the Competition Authority in two national 
newspapers (which should be made within five days after the 
date it became effective), and on its website, any interested third 
party whose rights or legitimate interests may be affected by the 
transaction may submit observations stating their position on 
the concentration in “an express and reasoned way” within the 
deadline established by the Authority, which cannot be less than 
10 working days.

Third party hearing and access to the file.  In addition, 
prior to the adoption of a Phase 1 or Phase 2 decision, the 
Authority must hold a hearing of the third parties which have 
already intervened in the procedure.  Complaining third parties 
are sent a non-confidential version of the draft final decision and 
may submit observations.  The hearing suspends the time periods 
for the adoption of the decision (see question 3.6 above).  Third 
parties objecting to the transaction may also access a non-confi-
dential version of the Authority’s file in both phases of the proce-
dure.  Under the Competition Act, the right of access to the file by 
third parties may be limited by the Authority to the 10-day period 
in Phase 1 between the publication of the notice and the dead-
line to submit observations, and to the period during the hearing 
of the notifying and third parties, although in this case the time 
limit for third parties to submit observations will increase to a 
minimum of 20 working days (see question 3.6 above).

4.5	 What information gathering powers (and sanctions) 
does the merger authority enjoy in relation to the 
scrutiny of a merger?

The Authority enjoys broad investigative and sanctioning powers 
in the course of a merger control procedure.

Information requests.  Usually, the Authority sends one or 
more additional information requests to the parties (even in many 
Phase 1 cases).  In more complex cases, competitors, trade associ-
ations and regulators are also questioned.  Under the Competition 
Act, the Authority may request from all public and private enti-
ties the information which it considers necessary for making its 
decision (the only exception being legally privileged information).  
Information and documents requested by the Authority should 
be provided within 30 working days, unless otherwise stated.  
Given the time constraints of merger control procedures, dead-
lines for replying are usually no longer than 10 working days, and 
are frequently shorter.  As noted above, all information requests 
to the notifying parties stop the clock (see question 3.6 above).

Inquiries.  The Act also empowers the Authority to summon 
and question persons whose declarations are deemed relevant.

Sanctions.  Failure to supply or the supply of false, inac-
curate or incomplete information in response to a request or 
questioning by the Authority, or failure to co-operate or the 

3.13	 Will the notification be published?

The Authority publishes a non-confidential notice of the concen-
tration summarising the transaction and the activities of the 
parties on its website and in two national newspapers within five 
days of submission of a complete notification (see question 3.6 
above).  The complete notification is not published, although its 
non-confidential version can be accessed during the procedure 
by third parties showing a legitimate interest, and by any person 
after the procedure is closed (see question 4.6 below).

42 Substantive Assessment of the Merger 
and Outcome of the Process

4.1	 What is the substantive test against which a 
merger will be assessed?

SIEC test.  The substantive test under the Competition Act is 
the Significant Impediment to Effective Competition (“SIEC”) 
test set forth by the EC Merger Regulation.  Authorisation 
is granted to concentrations that do not create a SIEC in the 
national market or in a substantial part of it.  By contrast, concen-
trations which create a SIEC, in particular resulting from the 
creation or reinforcement of a dominant position, are prohibited.  

Assessment criteria.  Concentrations are reviewed in order 
to determine their effects on the structure of competition in the 
relevant market(s).  The Competition Act closely follows Article 
2(1)(b) of the EC Merger Regulation with regard to the criteria 
to be considered in the Authority’s substantive assessment, but 
includes three additional criteria: under the “Essential Facilities” 
criterion, control over essential infrastructure by the undertak-
ings concerned and the opportunities offered to competing 
undertakings to access such infrastructure must be taken into 
account when assessing the competitive impact of a proposed 
transaction; the second allows for a limited “efficiency defence” 
(see question 4.2 below); and the third is most controversial, as it 
requires the Authority to take into account the bargaining power 
of the merged entity towards its suppliers in order to prevent the 
reinforcement of “a state of economic dependence” of the latter.

Joint ventures.  Again, when the concentration consists of 
the creation or acquisition of a full-function joint venture, the 
operation is also assessed under the rules of the Competition 
Act on restrictive agreements and practices if its object or effect 
is the co-ordination of the competitive behaviour of undertak-
ings that remain independent.

4.2	 To what extent are efficiency considerations taken 
into account?

The Competition Act provides that, within the substantive 
assessment, the Authority must take into account the evolution 
of economic and technical progress that does not constitute an 
obstacle to competition, “insofar as efficiency gains benefitting 
consumers are a direct result from the transaction”.  This argu-
ably represents an efficiency defence under very strict conditions, 
and it remains to be seen how (or if ) it will be applied in practice.

4.3	 Are non-competition issues taken into account in 
assessing the merger?

Non-competition issues may be taken into account in the 
assessment of a concentration if the Government, sitting in the 
Council of Ministers, decides to reverse a prohibition decision 
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The Authority will refuse the commitments when it considers 
that their purpose is merely dilatory or that the commitments 
submitted are insufficient or inadequate to remedy the compe-
tition concerns.  Parties may not appeal autonomously from a 
decision rejecting the commitments, as they will have the right 
to appeal against the prohibition decision which will close the 
procedure.  The Authority does not formally have the powers 
to unilaterally impose remedies which were not proposed by the 
parties.

Commitments may be of a structural or of a behavioural 
nature.  In the detailed Remedies Guidelines published in July 
2011, the Authority has stated that divestitures are clearly pref-
erable to behavioural commitments.  However, the Authority’s 
practice in this respect seems to reflect a more positive approach 
to behavioural remedies than the practice of the European 
Commission, as most of the cases approved subject to commit-
ments in recent years have included behavioural remedies.

5.3	 To what extent have remedies been imposed in 
foreign-to-foreign mergers?

It is unlikely that pure “foreign-to-foreign” mergers (in which 
the companies have no assets in Portugal) will pose competi-
tion concerns, except in small or niche product markets in which 
the parties may have high market shares.  It is perhaps for this 
reason that, of all the decisions with commitments adopted by 
the Authority since 2003, only one involved companies without 
assets in Portugal: in case 44/2003, Dräger Medical/Hillenbrand, 
decision of 5 April 2004, which led to 80%-plus shares in 
the national markets for incubators and other equipment for 
newborns, the Authority imposed a set of behavioural remedies 
in order to ensure adequate distribution and spare parts of the 
relevant products.

5.4	 At what stage in the process can the negotiation of 
remedies be commenced? Please describe any relevant 
procedural steps and deadlines.

The notifying parties may present commitments to the Authority 
in both phases of the procedure.  Although there is no specific 
time period set by the Competition Act for commitments to be 
offered, the Authority recommends that, in Phase 1, remedies 
be submitted within 20 working days from notification, and in 
Phase 2 within 40 days subsequent to the decision opening an 
in-depth negotiation.  

Remedies submissions should: address all competition concerns 
raised by the transaction; be signed by duly empowered represent-
atives of the parties; include an assessment of the adequacy, suffi-
ciency and viability of the commitments; and be drafted according 
to the model documents annexed to the Remedies Guidelines.

In complex cases, remedies negotiations may be both exhaus-
tive and protracted.  Under the previous Competition Act (Law 
18/2003), during the negotiations the Authority issued several 
additional information requests (all of which stop the clock), 
thereby prolonging remedies negotiations, which harmed the 
interests of notifying parties.  The current Competition Act 
limits the suspension of the deadline for the assessment and 
negotiation of remedies to 20 working days.

5.5	 If a divestment remedy is required, does the merger 
authority have a standard approach to the terms and 
conditions to be applied to the divestment?

The Remedies Guidelines of July 2011 contain detailed rules on 

obstruction of said powers, constitute misdemeanours punish-
able with fines of up to 1% of the preceding year’s turnover for 
each of the undertakings involved (or, in the case of individ-
uals, with fines of up to €1,020).  The Authority may also decide 
to apply a periodic penalty payment of up to 5% of the average 
daily turnover in the preceding year, for each day of delay.  These 
powers have not been used to date in merger cases.

4.6	 During the regulatory process, what provision 
is there for the protection of commercially sensitive 
information?

Pre-notification.  Pre-notification contacts are considered by 
the Authority to be confidential, although the parties may ask 
for pre-notification documents to be appended to the case file 
after submission of the Notification Form.   

Phases 1 and 2.  In the notification and in responses to addi-
tional requests, notifying parties must identify information that 
in their view should remain confidential and must submit a 
non-confidential version of these documents (without which the 
notification or response may be declared incomplete).  Should 
the Authority accept the request for confidentiality, the infor-
mation will not be disclosed to third parties.  Authority offi-
cials are subject to obligations of professional secrecy under the 
Statute of the Authority and are subject to the provisions of the 
Criminal Code on breach of secrecy by public servants.  

Decision.  A non-confidential version of final decisions 
on merger control is usually published on the Competition 
Authority’s website further to consultation with the notifying 
party.  In more complex cases, the Authority has also made 
available non-confidential versions of certain documents in the 
file, such as economic reports.

“Open file”.  After the review procedure is closed by a final 
decision no longer subject to appeal, the non-confidential version 
of the file may be accessed by any person under the “open file” 
principle of administrative law, as implemented by Law 26/2016, 
of 22 August 2016.

52 The End of the Process: Remedies, 
Appeals and Enforcement

5.1	 How does the regulatory process end?

The procedure for the assessment of a concentration ends through 
a reasoned decision adopted by the Board of the Competition 
Authority within the time periods described above (see question 
3.6 above).  The lack of a decision within the referred periods is 
equivalent to a tacit decision of non-opposition to the concentra-
tion.  The Competition Authority’s decisions can be appealed by 
merging parties and third parties (see question 5.9 below).

5.2	 Where competition problems are identified, is it 
possible to negotiate “remedies” which are acceptable to 
the parties?

Yes.  The notifying parties, on their own initiative or following 
an informal invitation, may submit commitments in order to 
enable the Authority to clear the transaction.  Further to the 
submission of remedies, an informal negotiation usually takes 
place between the Authority and the notifying parties (see 
question 5.4 below).  If the final proposal is agreed upon, the 
Authority will include conditions and/or obligations in the final 
decision in order to ensure compliance with the commitments 
submitted by the notifying parties (see question 5.6 below).  
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■	 non-compete obligations between a joint venture and 
parent companies, usually exempted during the lifetime 
of the joint ventures; and 

■	 agreements between the seller and the acquirer during a 
transitional period, such as supply, distribution or licensing 
agreements, have already been considered directly related 
and necessary to the concentration.

5.9	 Can a decision on merger clearance be appealed?

Yes.  All of the Authority’s decisions on merger control, either 
clearing or prohibiting a merger, are subject to judicial review.  
In addition, prohibition decisions may also be appealed to the 
Minister for the Economy.

All final decisions are subject to judicial control.  The 
Authority’s decisions on merger control producing external 
effects, either clearing or prohibiting a merger, can be appealed.  
The Competition, Supervision and Regulation Court has exclu-
sive jurisdiction to hear appeals against the Authority’s deci-
sions clearing or prohibiting a concentration or applying fines to 
undertakings.  As a rule, appeals do not suspend the effects of 
the decision, and the undertakings concerned or other interested 
third parties will have to ask for the court to order interim meas-
ures.  Judgments of the Competition, Supervision and Regulation 
Court can be appealed to the competent Appeals Court (Tribunal 
da Relação) and ultimately, in case of decisions other than the 
application of fines, to the Supreme Court (Supremo Tribunal de 
Justiça), although limited to points of law (appeals referring only 
to points of law are lodged directly with the Supreme Court).

Administrative appeal against a prohibition decision.  
Independently from the judicial appeal procedures, concentra-
tions prohibited by the Authority may nonetheless be authorised 
by the Government under an extraordinary appeal mechanism 
set out in the Statute of the Competition Authority (a similar 
solution also exists in other European competition legislations, 
such as the German Competition Act).

Parties to a concentration that has been prohibited by the 
Authority can therefore lodge an appeal with the Minister for the 
Economy within 30 days from the notification of the prohibi-
tion decision.  The Minister may propose to the full Government 
sitting in the Council of Ministers to authorise the operation 
when it benefits fundamental strategic interests of the national 
economy, which outweigh the restrictions of competition arising 
from its implementation.  The decision, taken through a resolution 
of the Council of Ministers and published in the Official Journal, 
must be duly reasoned and must contain conditions and obliga-
tions in order to mitigate its negative impact on competition. 

The current Statute of the Authority, approved in 2014 (see 
question 1.2 above), tightened the requirements of this appeal, 
by requiring that the decision be taken by the full Council of 
Ministers (previously, the competence lay with the Minister for 
the Economy) and that it must, in any event, include adequate 
remedies.  The first (and so far the only) time a prohibition deci-
sion of the Authority was reversed was in case 22/2005, Brisa/
AEO/AEA (Authority’s decision of 7 April 2006, Ministerial 
decision of 8 June 2006).

5.10	 What is the time limit for any appeal?

Under the Competition Act and the Code of Procedure in the 
Administrative Courts, an annulment action against a decision 
based on its illegality must be lodged with the Competition, 
Supervision and Regulation Court within three months of its 
notification (unless the decision is null and void, in which case 

the divested business, the conditions to be met by the acquirer, 
the terms, procedural steps and deadlines of the divestiture 
and its monitoring by monitoring and divestiture trustees.  The 
acquirer and the legal instruments concerning divestitures 
should be previously approved by the Authority.

5.6	 Can the parties complete the merger before the 
remedies have been complied with?

Usually, yes.  As a rule, transactions approved by the Authority 
subject to conditions and/or obligations can be completed 
before remedies have been completely complied with, and the 
implementation of both divestitures and behavioural commit-
ments (especially reporting obligations) may take several years 
following the clearance decision.

The Authority does not exclude that in certain cases, an 
up-front buyer or even a divestiture before clearance (“fix-it-
first” solution) may be required.  In the Arriva/Barraqueiro case 
(see question 5.2 above), the Authority imposed an up-front 
buyer for the divested assets, but ultimately rejected the proposed 
remedy, partly because it was not certain that the proposed buyer 
would be a credible competitor to the parties.

Failure to comply fully and timely with conditions or obli-
gations attached to a clearance decision will expose the parties 
to serious negative consequences: (i) all legal acts relating to 
the transaction are null and void insofar as they contravene the 
Authority’s decision; and (ii) parties are subject to fines of up 
to 10% of the previous year’s turnover for each of the under-
takings taking part in the infringement (or up to 10% of annual 
income, in the case of individuals).  The Authority enjoys broad 
investigatory powers in this respect, as the procedural rules for 
enforcement against anticompetitive practices are applicable.

5.7	 How are any negotiated remedies enforced?

In recent years, most cases decided subject to remedies (see 
questions 5.2 and 5.4 above) have contemplated detailed provi-
sions on the appointment and mandate of independent trustees 
to monitor the implementation of remedies and carry out dives-
titures in case the parties had not been able to do so within the 
agreed timetable.  The Remedies Guidelines of July 2011 recom-
mend this approach.  Drafts of the mandate agreements and 
proxies (based on European Commission mandate models and 
adapted to the specificities of Portuguese law) are submitted to 
the Authority, discussed in the framework of remedies negoti-
ations and annexed to the clearance decision.  In this context, 
the Authority assumes an essentially supervisory role, although 
it retains its broad investigatory and sanctioning powers to 
enforce remedies (see question 5.6 above).

5.8	 Will a clearance decision cover ancillary 
restrictions?

Yes.  Under the Competition Act, a clearance decision also 
covers the restrictions directly related and necessary to the 
implementation of the concentration.  The Authority has, in 
several cases, cleared ancillary restraints, such as:
■	 non-compete obligations between the seller and the 

acquirer in order to preserve the value of the acquired 
business.  In exceptional circumstances, non-compete obli-
gations exceeding the three-year period prescribed by the 
guidelines of the European Commission have been accepted.  
Non-solicitation of customers and workers clauses are simi-
larly considered to be ancillary to a concentration; 
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to address competition concerns in the market for enamels, 
enameled paints and digital paints.

Between January 2019 and June 2020, the Authority also opened 
10 gun-jumping investigations, imposed a fine for gun-jumping in 
case Grupo HPA Saúde/Hospital de Lagos and issued a further state-
ment of objections in case HCapital/Solzaima.

Finally, according to the most recent available data (relating to 
2017), the average time period for the Authority to clear trans-
actions is 28 days, but more than 90% of the clearance decisions 
are issued within 22 days from notification.

6.3	 Are there any proposals for reform of the merger 
control regime in your jurisdiction?

The Portuguese merger control regime was last subject to a signif-
icant reform in 2012, with the approval of the new Competition 
Act (Law 19/2012, of 8 May 2012).  In addition, a new Statute 
for the Competition Authority was approved by Decree-Law 
125/2014, of 18 August 2014, in compliance with the recent frame-
work law on regulatory authorities (Law 67/2013, of 28 August 
2013).  While the Competition Act is expected to be modified 
soon in order to implement the ECN+ Directive (2019/1/UE) 
and the Authority sent an amendment proposal to the Portuguese 
Government in April 2020, there are no pending proposals for 
reform of the merger control rules.

6.4	 Please identify the date as at which your answers 
are up to date.

This chapter is up to date as of 31 December 2020.

72 Is Merger Control Fit for Digital Services 
and Products?

7.1	 Is there or has there been debate in your 
jurisdiction on the suitability of current merger control 
tools to address digital mergers?

In July 2019, the Competition Authority released an Issues Paper 
on Digital Ecosystems, Big Data and Algorithms.  Among other issues, 
the Issues Paper highlighted that the incentives of incum-
bents to protect their ecosystem may trigger strategies aimed 
at promoting the persistence of market power and limiting 
contestability and potential competition.

Concerning merger control, according to the Authority an 
incumbent platform may “close the entry point” to the market 
through an aggressive strategy of acquiring small and poten-
tial rivals.  These pre-emptive mergers may aim at expanding/
strengthening the ecosystem by incorporating products/services 
or discontinuing/limiting the introduction of new products 
(killer acquisitions).  One of the challenges for competition policy 
in the digital era is avoiding the risk that pre-emptive mergers 
escape competition authorities’ merger control for not meeting 
notification thresholds, namely when the turnover of the target 
firm is small.  One of the issues discussed is the need to adjust the 
notification criteria foreseen in the legal frameworks for compe-
tition so as to capture these mergers, in particular those that 
harm competition. 

In this regard, the Authority referred to the statement of 19 
June 2019 of European Commissioner Vestager to the effect 
that, for the European Commission, it is important to investi-
gate the adequacy of introducing additional notification criteria 
linked to the value of the merger, as was the case in Germany 
and Austria.

there is no time limit).  Further appeals must be brought before 
the competent appeals court (see question 5.9 above) within 30 
days of the appealed ruling.

5.11	 Is there a time limit for enforcement of merger 
control legislation?

Proceedings for pursuing undertakings found in the infringe-
ment of the competition rules are subject to limitation periods 
of between three to five years, depending on the gravity of the 
infringement.  Similarly, the limitation period set out for fines is 
between three to five years (depending on their value) from the 
date on which the decision determining its application becomes 
final or res judicata, meaning that in principle, once this period has 
elapsed, companies can no longer be pursued for not complying 
with the Authority’s decision.  Those limitation periods may 
be suspended or interrupted according to the provisions of the 
Competition and Misdemeanours Acts, up to a maximum of 
between eight to 10 years and six months, respectively.

However, the nullity of a concentration implemented in breach 
of the Competition Act (see question 3.3 above) can be invoked 
before the Portuguese courts by any person with standing, 
without any limitation in time.

62 Miscellaneous

6.1	 To what extent does the merger authority in your 
jurisdiction liaise with those in other jurisdictions?

The Authority has a close working relationship with the European 
Commission under the EC Merger Regulation and the competi-
tion authorities of the other EU Member States in the framework 
of the European Competition Network (“ECN”), in particular 
with the Spanish Comisión Nacional de los Mercados y de la Competencia.  
Cooperation with other Member States’ National Competition 
Authorities may increase further to the expected implementation 
of the ECN+ Directive (see question 1.2 above).

The Authority is also an active member of the International 
Competition Network (“ICN”) and of the European Competition 
Authorities (“ECA”), and is a founding member of the Ibero-
American Forum on the Protection of Competition (which 
includes Portugal, Spain and most Southern American countries) 
and of the network for competition authorities of the Portuguese-
speaking countries.  The Authority has also established a working 
agreement with the Brazilian competition authorities. 

6.2	 What is the recent enforcement record of the 
merger control regime in your jurisdiction?

In 2019, the Authority cleared 57 mergers in Phase 1, all without 
remedies, and conducted in-depth investigations in two cases: 
in Fidelidade SGOII/Saudeinveste*IMOFID, the transaction was 
abandoned following the opening of a Phase 2 investigation 
and the Authority’s perceived objections; and in Grupo HPA 
Saúde/Hospital de Lagos, the case was cleared by the Authority 
without remedies, pursuant to a (very rare) successful failing 
firm defence. 

More recently, in 2020, the Authority issued a prohibition 
decision in case RBI/Grupo Fundão, following a Phase 2 inves-
tigation concluding that the merger would eliminate compe-
tition in passenger transport services in central Portugal.  A 
second in-depth investigation in case Pigments Spain/Ativos Ferro 
was closed in December 2020 with a conditional approval, the 
parties having agreed to divest the target’s business in Portugal 
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However, the Issues Paper does not propose or advocate any 
changes to the merger control rules in Portugal.

7.2	 Have there been any changes to law, process or 
guidance in relation to digital mergers (or are any such 
changes being proposed or considered)?

No, there have been no such changes (see above).

7.3	 Have there been any cases that have highlighted 
the difficulties of dealing with digital mergers, and how 
have these been handled?

To our knowledge, there has been to date only one merger case 
in Portugal involving the digital economy, Ccent. 26/2015, 
Fixe Ads/Custo Justo, between two online platforms for adver-
tisements, sales and auctions.  The notification was withdrawn 
while still in Phase 1, further to the issuance of a draft decision 
raising anticompetitive concerns and initiating Phase 2.
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