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EUROPEAN COMMISSION APPLIES COLOSSAL IO MILLION EUROS
FINE TO FACEBOOK FOR ALLEGEDLY PROVIDING MISLEADING
INFORMATION ON THE WHATSAPP MERGER REVIEW FILE

EDUARDO
MAIA CADETE

The EU Merger Regulation' procedural
rules oblige companies in a merger investi-
gation to provide correct information that
is not misleading as this is essential for the
European Commission (“Commission”)
to review mergers in a timely and effective
manner. This obligation applies, regardless
of whether the information has an impact
on the ultimate outcome of the merger as-
sessment.

According to the Commission,” when
Facebook Inc (Facebook) notified the ac-
quisition of WhatsApp Inc. (WhatsApp)
in August 2014 (case M.7217),’ autho-
rised in October 2014, it informed the
Commission that it would be unable to
establish reliable automated matching
between Facebook users’ accounts and
WhatsApp users’ accounts. According
to the Commission’s findings, Facebook
stated this both in the notification form
and in a reply to a request for informa-
tion from the Commission services. Fur-
ther, as per the Commission’s assessment,
in August 2016, WhatsApp announced
updates to its terms of service and privacy
policy, including the possibility of linking
WhatsApp users phone numbers with
Facebook users’ identities.

Hence the Commission found that, con-
trary to FacebooK’s statements during the
2014 merger review process, the techni-
cal possibility of automatically matching

Facebook and WhatsApp users’ identities
already existed in 2014, and that Face-
book staff were aware of such a possibility.

In light of the foregoing the Commission
applied in May 2017 a 110 million euros
fine, albeit with no impact on the merits
of the Commission’s 2014 decision to au-
thorise the Facebook/WhatsApp transac-
tion under the EU Merger Regulation as,
according to the Commission, the 2014
clearance decision was based on a number
of elements going beyond automated user
matching. The Commission at the time
also carried out an “even if” assessment
that assumed user matching as a possibil-
ity. As such, the Commission considered
that the incorrect or misleading informa-
tion provided by Facebook did not have
an adverse impact on the outcome of the
non-opposition decision.

According to Article 14(1) of the EU
Merger Regulation, the Commission can
impose fines of up to 1% of the aggregated
turnover of companies that intentionally
or negligently provide incorrect or mis-
leading information to the Commission.

This case marks a new era in the exercise of
the enforcement powers provided by the
EU Merger Regulation by DG COMP, as
this is the first case since the inception of
the EU Merger Regulation (in 2004) that
a sanction is applied for the alleged disclo-

1 Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations between undertakings. OJ L 24, 29.01.2004, pp.

1-22.

2 Press release dated 18 May 2017.

3 Decision can be accessed at http://ec.curopa.eu/competition/mergers/cases/decisions/m7217_20141003_20310_3962132_EN.pdf.


http://www.mlgts.pt/en
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32004R0139
mailto:maiacadete%40mlgts.pt%20?subject=
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32004R0139
http://ec.europa.eu/competition/mergers/cases/decisions/m7217_20141003_20310_3962132_EN.pdf

Newsletter EU and Competition Law No. 27, December 2017/January 2018

www.mlgts.pt

sure of inaccurate or misleading informa-
tion on a merger review file.

The fine imposed is also colossal and po-
tentially disproportionate if one takes into
account the fact that, as recognised by the
Commission, the information at stake had
no material impact on its assessment of the
transaction on the merits. Still, the deter-
rence effect of the applied fine, potentially
with spill-over effects for enforcement by
national competition authorities in merg-
er cases, is straightforward: to provide an
unambiguous message to companies that
all diligence should be applied in assessing
the accuracy of information provided to
the Commission in merger control proce-
dures or, if not, they will effectively run
the risk of heavy fines and, potentially, the
reopening of the merger review process.

This case marks a new era in the exercise of the enforcement powers provided by the EU Mer-
ger Regulation by DG COMLD as this is the first case since the inception of the EU Merger
Regulation (in 2004) that a sanction is applied for the alleged disclosure of inaccurate or
misleading information on a merger review file. The fine imposed. is, however, colossal and
potentially disproportionate if one takes into account the fact that, as recognised by the Com-
mission, the information at stake had no material impact on its assessment of the transaction
on the merits
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LIABILITY OF PARENT COMPANIES FOR INFRINGEMENT OF EU COMPETITION
RULES BY THEIR SUBSIDIARIES: LIMITATION PERIOD FOR APPLYING SANCTIONS
AND THE (WIDE) INTERPRETATION OF THE EU COURT OF JUSTICE

»

CARLOS
BOTELHO MONIZ

4

DZHAMIL ODA

Introduction

The Court of Justice of the European
Union (CJEU), in judgment of 27 April
2017, Akzo Nobel and Others v. Com-
mission, EU:C:2017:314, C-516/15 P
(“judgment”),” ruled on the liability of
parent companies in relation to compe-
tition law infringements committed by
their subsidiaries, notably about the lim-
itation period regarding the European
Commission’s (“Commission”) power to
impose penalties on parent companies in
case such power is time-barred in relation
to their subsidiaries.

Background to the case

On 11 November 2009 the Commission®
adopted a decision pursuant to which it
considered that certain companies from
the Akzo Nobel group — notably Akzo
Nobel (the groups parent company),
Akzo Nobel Chemicals GmbH, Akzo No-
bel Chemicals BV and Akcros Chemicals
— infringed Article 101 of the Treaty on
the Functioning of the European Union
(TFEU) (previously, Article 81 EC) and
Article 53 of the Agreement on the Euro-
pean Economic Area (EEA) by participat-
ing in two sets of anticompetitive agree-
ments and concerted practices relating,
first, to the tin stabilisers sector and, sec-
ondly, to the epoxidised soybean oil and
esters sector (“Decision”).

Pursuant to the Decision, the Com-
mission split the participation of Akzo
Nobel, Akzo Nobel Chemicals GmbH,
Akzo Nobel Chemicals BV and Akcros
Chemicals in the infringements into three
separate infringement periods: (i) before
28.06.1993 — Akzo Nobel Chemicals
GmbH and Akzo Nobel Chemicals BV,
100% owned, indirectly, by Akzo Nobel,
participated directly in the infringements;
(ii) between 28.06.1993 and 02.10.1998
— the infringements were committed by
the Akcros Chemicals partnership, which
had centralised the heat stabilisers produc-
tion and sales activities of the Akzo group
and did not have a legal personality in its
own right; and (7)) between 02.10.1998
and 22.03.2000 — the infringements were
committed by Akcros Chemicals, which
had absorbed the business of the Akcros
Chemicals partnership. Akzo Nobel, as
the ultimate group’s parent company, was
held liable for the entire infringement pe-
riod, from 24.02.1987 until 22.03.2000.

The companies involved appealed the
Decision before the General Court (GC)
arguing, inter alia, that the Commission
had infringed limitation period rules con-
tained in Article 25(1)(b) of Regulation
(EC) No. 1/2003,° notably because: (i) the
Commission’s power to apply sanctions to
Akzo Nobel Chemicals GmbH and Akzo
Nobel Chemicals BV was time-barred
from 28.06.1998, taking into account that

4 Judgment accessed and available at curia.curopa.cu.

5  Comission Decision C(2009)8682, of 11 November 2009, COMP/38589.

6 Council Regulation (EC) No. 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles [101] and

[102] of the Treaty, OJ L 1 of 4 January 2003.
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those companies ceased their participation
in any infringement on 28.06.1993; and
(ii) both these companies, and Akzo No-
bel as the parent company, may not be
held liable for infringements committed
during that time-period.

The GC annulled the decision” in re-
spect of the fines imposed on Akzo No-
bel Chemicals GmbH and Akzo Nobel
Chemicals BV for the first infringement
period because the limitation period had
expired, and dismissed the action as to
the remainder. The GC judgment was
appealed to the CJEU, notably in so far
as it held that liability for the fines origi-
nally imposed on Akzo Nobel Chemicals
GmbH and Akzo Nobel Chemicals BV
for their participation in the infringe-
ments could still be attributed to Akzo
Nobel after the annulment of those fines
by the GC on the basis of the statute of

limitations.

The CJEU judgment

The CJEU dismissed the appeal, basing its

judgment on the following grounds:

(i) 'The court recalled that the term “un-
dertaking” must be understood as
designating an economic unit and, in
that context, took into due consider-
ation that when a parent company is
held liable for conduct committed by

its subsidiaries it is personally fined
for an infringement of EU competi-
tion rules which is attributed directly
to it, due to decisive influence which
it exercised over the subsidiary and
through which it was able to deter-
mine the subsidiary’s conduct on the
market;

(i) According to the CJEU, in a situation
where no factor individually reflects
the conduct for which the parent
company is held liable, the reduction
in the amount of the fine imposed
on the subsidiary jointly and several-
ly with its parent company must, in
principle, where the necessary pro-
cedural requirements are satisfied, be
extended to the parent company;

(iii) The Commission’s power to impose
penalties can be time-barred wis-a-
vis the subsidiary but not the parent
company, even though the parent
company’s liability may be entirely
based on the unlawful conduct of
that subsidiary;

(iv) The unlawful actions taken by Akzo
Nobel Chemicals GmbH and Akzo
Nobel Chemicals BV during the
first infringement period (before
28.06.1993) were attributed to Akzo
Nobel and this parent company was

thus held individually liable for ac-

7 Judgmentof15 July 2015, Akzo Nobel and Akcros Chemicals v Commission, T-485/11, EU:T:2015:517, accessed and available at curia.curopa.cu.
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tions contrary to EU competition
rules which it was itself deemed to
have taken during that period. Cu-
mulatively, Akzo Nobel also partici-
pated in unlawful conduct during the
second and third infringement peri-
ods, until March 2000;

(v) On the one hand, Akzo Nobel is
deemed personally responsible and
joint and severally liable for the un-
lawful conduct committed during
the first infringement period, as it
formed an economic unit with the
other subsidiaries;

(vi) On the other hand, factors specific to
the parent company may justify as-
sessing the parent company’s liability
and that of its subsidiary differently,
even if the liability of the former is
based exclusively on the unlawful
conduct of the latter.

In light of the above assumptions, the
CJEU decided that the Commission’s
power to impose penalties on Akzo No-
bel regarding the first infringement peri-
od was not time-barred as the unlawful
conduct committed by the latter exceeded
that time-period and ceased only in March
2000. Hence, the CJEU considered that
Akzo Nobel must be held liable regarding
all the infringement periods regardless of
the fact that the Commission’s power to
sanction its subsidiaries was already time-
barred in relation to the first infringement

period.

The CJEU’s position in this judgment
allows for a wide interpretation of par-
ent companies’ liability for infringements
committed by their subsidiaries, with
consequences in terms of the moment the
limitation period (for the Commission’s
power to address decisions and apply fines
to parent companies) starts and expires,
notably when the possibility of applying
penalties to subsidiaries is already time-

barred.

The judgment of the EU Court of Justice in the Akzo Nobel case widens the possibility of
holding parent companies liable for EU competition rule infringements committed by their
subsidiaries by allowing the Commission to fine parent companies in cases where such power
is already time-barred in relation to their subsidiaries
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SOME RECENT TRENDS IN THE CROSSROAD BETWEEN PRIVACY
AND COMPETITION LAW

>

LUIS DO
NASCIMENTO
FERREIRA

Introduction

Antitrust investigations entail, by their
very nature, a certain tension between the
different and sometimes competing in-
terests involved, in particular the public
duty to investigate infringements and the
respect for private life. Both the European
Convention on Human Rights (“Conven-
tion”) and the Charter of Fundamental
Rights of the European Union (“Char-
ter”) acknowledge that everyone has the
right to respect for his or her private life
and home. But that is not all. As the dig-
ital age evolves quickly, there is a specif-
ic privacy feature that is becoming more
and more relevant these days, not only as
a communication link for individuals and
companies, but also as an investigation
tool for competition authorities: the no-
tion of “correspondence.”

At least from a literal standpoint, Article
8 of the Convention and Article 7 of the
Charter place the protection of correspon-
dence, on the one hand, and the respect
for private life and home, on the other,
on an equal footing. A series of rulings
rendered by the European Court of Hu-
man Rights (ECHR), including the recent
Birbulescu judgment issued in September
2017, help clarify how traditional and
modern-day communications are protect-
ed against unlawful intrusions by public
and private bodies.

Case law of the ECHR

The starting point for this debate is Ar-
ticle 8(2) of the Convention, which does
not exist in the equivalent Article 7 of the
Charter. According to said provision, “[t]
here shall be no interference by a public
authority with the exercise of this right ex-
cept such as is in accordance with the law
and is necessary in a democratic society in
the interests of national security, public
safety or the economic well-being of the
country, for the prevention of disorder or
crime, for the protection of health or mor-
als, or for the protection of the rights and
freedoms of others.”

The ECHR was called upon to deal with
Article 8 on a number of occasions and
under different and sometimes extreme
scenarios, ranging from the monitoring of
email, telephone or internet use® to video
surveillance.” Most of these cases concern
relationships between individuals and
their employers. However, many others
tackled by the ECHR address directly the
search and seizure, by public authorities
(including competition agencies), of doc-
uments in different formats at companies’
premises in the light of Article 8.1

In a nutshell, there are three main take-
aways from these judgments.

8  Judgments in cases 61496/08 Birbulescu v. Romania, 05.09.2017; 39315/06 Telegraaf Media Nederland Landelijke Media B.V. and Others v. the
Netherlands, 22.11.2012; 62617/00 Copland v. the United Kingdom, 03.04.2007; 54934/00 Weber and Saravia v. Germany, 29.06.2006; and
20605/92 Halford v. the United Kingdom, 25.06.1997. See also pending application No. 588/13 Libert v. France.

9 Judgment in case 420/07 Kipke v. Germany, 05.10.2010. There is also an important case pending: application No. 70838/13 Antovi¢ and

Mirkovi¢ v. Montenegro.

10 Judgments in cases 63629/10 and 60567/10 Vinci Construction et GTM Génie Civil et Services c. France, 02.04.2015; 74336/01 Wieser and
Bicos Beteiligungen GmbH v. Austria, 16.10.2007; 50882/99 Petri Sallinen and Others v. Finland, 27.09.2005; 41604/98 Buck v. Germany,
28.04.2005; 33400/96 Ernst et Autres c. Belgique, 15.07.2003; and 37971/97 Société Colas Est and Others v. France, 16.04.2002.
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First, the notion of “home” in Article 8
of the Convention encompasses not only
a private individual’s home, but also the
office of a company or, in general, a busi-
ness premise.

Second, all communications made by a
person, be it at a private home or at the
workplace, and regardless of their profes-
sional or personal nature and of their for-
mat (physical or electronic), are covered
by the concept of “correspondence”.

Third, the search and seizure of commu-
nications, notably carried out by a public
entity, constitutes an interference with the
right to respect for the envisaged person’s
“home” and “correspondence” as guaran-
teed by Article 8 of the Convention.

But why and how is this
relevant for competition law
proceedings?

There is an overriding principle of EU law,
according to which all evidence in all legal
proceedings conducted by Member States
or EU institutions, obviously including
competition probes, must be consistent
with the fundamental rights of the scru-
tinised parties'’.

Hence, EU law cannot accept evidence
obtained in disregard of the procedure
laid down for gathering it and designed to

protect the fundamental rights of the per-
sons concerned. The use of that procedure
is, therefore, regarded as an essential pro-
cedural requirement within the meaning
of Article 263(2) TFEU and, according to
settled case-law, the infringement of an es-
sential procedural requirement affects the
validity of the defective act, irrespective of
whether it caused harm to the disputing

party.'?

In matters of fundamental rights it should
also be recalled that, pursuant to the first
subparagraph of Article 6(1) TEU, the
Charter has the same legal value as the
Treaties. Moreover, Article 52(3) of the
Charter states that, in so far as the Charter
contains rights that correspond to those
guaranteed by the Convention, their
meaning and scope are to be the same as
those laid down by the Convention. EU
courts have confirmed that the meaning
and scope of the guaranteed rights are to
be determined not only by reference to
the text of the Convention, but also by
reference to the case law of the ECHR."?

In the specific case of the right to respect
for private life, home and correspondence,
the ECJ has expressed on a number of occa-
sions that “it is clear that the said Article 7
[of the Charter] containsrights correspond-
ing to those guaranteed by Article 8(1)
of the [Convention]. Article 7 of the
Charter must therefore be given the same

11 See, inter alia, judgment of 3 September 2008, Kadi and Al Barakaat International Foundation/Council and Commission, in joined cases C-402/05
P and C-415/05 B, EU:C:2008:461, §§ 281-284 and case law cited therein, accessed and available at curia.curopa.cu.

12 Judgment of 6 April 2000, Commission/ICI, C-286/95 P, EU:C:2000:188, §§ 42-52, accessed and available at curia.curopa.cu.

13 Judgment of 22 December 2000, DEB, C-279/09, EU:C:2010:811, § 35, accessed and available at curia.curopa.cu.
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meaning and the same scope as Article
8(1) of the [Convention], as interpreted
by the case-law of the European Court of
Human Rights”.

In practical terms, this means that, since
the apprehension of communications
constitutes, in the ECHR’s view, an in-
terference with the exercise of the right
guaranteed by Article 8(1) of the Conven-
tion, it also amounts to a restriction of the
corresponding right provided for in Arti-
cle 7 of the Charter. Additionally, this also
means that the conditions under which
such interference needs to be conducted
in order to become lawful are those ex-
pressed in Article 8(2) of the Convention,
as applied by the ECHR.

In making this assessment, the ECHR
typically undertakes a threefold check to
confirm whether the interference: (i) was
in accordance with the law; (7) pursued a
legitimate aim; and (ii7) was proportion-
ate to the aim pursued.

These requirements need to be analysed
on a case-by-case basis, but even the fulfil-
ment of the first and foremost condition —
pertaining to the existence of a legal basis
authorising the interference to take place
— may raise more doubts than it might ap-
pear.

In Portugal, for instance, the competition
act (Law No. 19/2012, of 8 May) does
not have a legal provision enabling the
Authority to apprehend correspondence
as such; it is only allowed to seize docu-
ments regardless of their support. For sev-
eral years under the previous competition
law (enacted in 2003), both the Authori-
ty and Portuguese courts considered that
a letter or an email that had been previ-
ously opened by the addressee should not
qualify as a communication, but rather as
a document. However, this reasoning has
become far more questionable, especially
since the approval of the law on cyber-
crime (Law No. 109/2009, of 15 Septem-
ber).

This particular piece of legislation im-
plements in the Portuguese legal order
Council Framework Decision 2005/222/
JHA, of 24 February 2005, on attacks
against information systems and adjusts
national law to the Council of Europe’s
Convention on Cybercrime. The scope of
Law No. 109/2009 is therefore far reach-
ing and it actually contains, according to
Articles 1 and 11 thereof, the general legal
framework applicable to the collection of
digital evidence in Portugal. In particular,
Article 17 of Law No. 19/2009 is very
clear in stating that the apprehension of
electronic messages is only possible under

14 See to, that effect, judgment of 5 October 2010, McB., C-400/10 PPU, EU:C:2010:811, § 53 and judgment of 15 November 2011, Dereci and
others, C-256-11, EU:C:2011:734, § 70, accessed and available at curia.curopa.cu.
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the terms allowed to the apprehension of
correspondence (irrespective of whether
those messages were accessed by the origi-
nal recipient or remain unread at the time

of the search).

Consequently, at the current stage emails
are covered by the privilege of correspon-
dence awarded directly by the Portuguese
Constitution and may only be seized if
there is a legal provision permitting it and
if the apprehension is ordered by a judge.
Neither of these requirements exists in the
national competition act, which renders it
difficult to reconcile the exercise of a typ-
ical investigatory power held by a compe-
tition authority with the right to respect
for privacy under the Convention and the
Charter, as interpreted by the ECHR and
EU courts.

10
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CECIN’EST PAS UNE CONCENTRATION:
ECJ's AUSTRIA ASPHALT DECISION

4>

JOAQUIM
VIEIRA PERES

GONCALO
ROSAS

If two undertakings decide to incorpo-
rate a joint venture, jointly controlled by
them, this operation should only be filed
before the European Commission (“Com-
mission”) if that joint venture performs
on a lasting basis all the functions of an
autonomous economic entity (i.e., if it is
a full-function joint venture). But what if
those undertakings simply decide to con-
vert an existing company;, solely controlled
by one of them, into a joint venture? Is it
required that the new joint venture (previ-
ously only a subsidiary controlled by one
of the undertakings) perform on a lasting
basis all the functions of an autonomous
economic entity? This was the question
the European Court of Justice (ECJ) had
to reply to in its decision in the Austria
Asphalt case.”

The facts of the case are as follows: Austria
Asphalt, a company of the Strabag Group,
intended to acquire 50% of the capital of
a company wholly owned (and therefore
exclusively controlled) by Teerag Asdag, a
company of the Porr Group. As a result of
the transaction, Austria Asphalt and Teer-
ag Asdag would exercise joint control over
the target company (through the creation
of a vehicle company). Since most of the
target company’s production would be al-
located to its parent companies, the new
joint venture would not have an auton-
omous presence on the market and thus
would not constitute a full function joint
venture.

The transaction was notified to the Aus-
trian Federal Competition Authority and
subsequently referred to the Austrian
Competition Court, which considered
that the notified transaction fulfilled the
criteria of the European Merger Control
Regulation (EMCR), set forth in Article
3 (1) (b) of Regulation No. 139/2004.
Consequently, it could not be examined
under Austrian law (see Article 21 (2) of
Regulation No. 139/2004). For its part,
Austria Asphalt argued that in acquir-
ing joint control over an already existing
undertaking, the “full exercise” criterion
would also need to be verified. Hence,
the transaction should not be filed before
the Commission. The Austrian Supreme
Court referred the matter to the ECJ.

The ECJ recognized that the wording of
Article 3 of the EMCR does not in itself
answer the question. It is thus necessary to
interpret the Regulation on the basis both
of its purpose and of its general structure
(SS 18-20).

According to the ECJ, the “regulation
should apply to significant structural
changes, the impact of which on the mar-
ket goes beyond the national borders of
any one Member State” (§ 21). The same
idea is referred to in Recital 20 of Regula-
tion No. 139/2004.

Following the conclusions of Advocate
General Kokott, the ECJ] acknowledged

15 Decision of 7 September 2017, Austria Asphalt GmbH & Co. OG v. Bundeskartellanwalt, C-248/16, EU:C:2017:643, accessed and available at

curia.europa.eu.
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that the EMCR does not draw any dis-
tinction in its recitals between a newly
created joint venture and the acquisition
of sole control over an existing company
(§ 23). According to the ECJ, this lack
of distinction is justified by the fact that,
“[a]lthough the creation of a joint venture
must be assessed by the Commission as
regards its effects on the structure of the
market, the realization of such effects de-
pends on the actual emergence of a joint
venture into the market, that is to say, of
an undertaking performing on a lasting
basis all the functions of an autonomous
economic entity” (§ 24).

The Commission disagreed with this
reasoning:'® the “full function” criterion
should only be relevant in case of the cre-
ation of joint ventures. Thus, the simple
conversion of an existing company into
a joint venture jointly controlled by two
companies constitutes an operation that
should be notified to the Commission (if
the relevant thresholds are met), and it is
irrelevant that, for example, most of the
sales of that target company are made to
its parent companies. This opinion is con-
sistent with the §§ 91-92 of the Commis-
sion Consolidated Jurisdictional Notice.

In its decision, the EC] made clear that
only concentrations with a real impact

on market structure (i.e., involving com-
panies with an autonomous presence on
the market) are covered by EMCR. This
does not mean, as the ECJ and the Advo-
cate General have pointed out, that non
full-function target companies are outside
the scrutiny of the competition authori-
ties — Articles 101 and 102 TFEU still
apply to these (cooperative) joint venture
companies.

This is an important decision that clarifies
an important jurisdictional issue of the

EMCR.

However, by stating that the ex-ante con-
trol set in the EMCR only applies to
transactions which may affect the struc-
ture of the market - as in the case of the
creation of a joint venture that performs
all the functions of an autonomous eco-
nomic entity on a lasting basis - one could
ask whether, for consistency reasons, that
criterion should also be applied to acqui-
sitions of sole control as well. After all, if
the target company (resulting from such
an acquisition) does not perform on a last-
ing basis all the functions of an autono-
mous economic entity, will there be a real
change to the structure of the market?

16 See Commission’s official position, clarified in the conclusions of Advocate General Juliane Kokott, of 27 April 2017. DG COMP presented a
different position regarding the one from the Commission in this process (agrecing with the ECJ), leading the Advocate General to criticize the
lack of a similar Commission’s decision, particularly in a theme as important as this.
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THE ECJ’'s COTY RULING: WHEN MAY A SUPPLIER PREVENT
AN AUTHORIZED DISTRIBUTOR FROM SELLING ITS PRODUCTS
THROUGH A THIRD-PARTY ONLINE PLATFORM?

INES
GOUVEIA

GONCALO
ROSAS

In this December 2017 judgment, the
European Court of Justice (ECJ]) estab-
lished that a supplier of luxury cosmetics
distributing its products viz a selective
distribution system (“SDS”) is entitled to
prevent its distributors from reselling on-
line through third party platforms.

The facts

Coty is a supplier of luxury cosmetics
selling certain brands under an SDS with
which it seeks to maintain the luxury
image of those brands. Coty wished to
amend its distribution agreements by al-
lowing its authorized retailers to offer and
sell their products online, provided that
the internet sales activity was conducted
through an “electronic shop window” of
the authorized store and the luxury char-
acter of the products was preserved and, at
the same time, by precluding authorized
distributors from selling in a discernible
manner though third-party platforms.
One of the practical effects of such an
amendment would be the exclusion of
online sales though third party platforms

such as Amazon.

Selective retail distributor Parfiimerie Akz-
ente refused to sign the amendment, which
led Coty to seek in Court an order prohib-
iting the distributor from selling Coty’s
products via the platform “amazon.de”.
The Frankfurt Regional Court dismissed
that action on the grounds that the con-
tractual clause at issue was a restriction of

competition contrary to Article 101 (1)
TFEU. On appeal, the Frankfurt Higher
Regional Court referred the issue to the

EC).
The EC]J’s assessment

The ECJ began by dealing with the ques-
tion of whether or not a selective distri-
bution system for luxury goods, which is
designed, primarily, to preserve the luxury

image of those goods, is compatible with
Article 101(1) TFEU.

For the ECJ, such a system is compatible
with Article 101(1) TFEU provided that:
(i) resellers are chosen on the basis of ob-
jective criteria of a qualitative nature, laid
down uniformly for all potential resellers
and not applied in a discriminatory fash-
ion; (i) the characteristics of the product
in question require such a network in or-
der to preserve its quality and ensure its
proper use; and, finally, that (7i7) the cri-
teria laid down do not go beyond what
is necessary (conditions which are well
established in the case law ever since the
ECJ’s judgment in Metro).

In what concerns the issue of whether the
clause at stake — preventing authorized
distributors from using, in a discernible
manner, third-party platforms for the
online sale of the contract goods — con-
travenes Article 101(1) TFEU, the EC]
considered that a clause designed to pre-
serve the luxury image of the goods in the
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context of an SDS which is, in itself, jus-
tified by the need to preserve the luxury
image of the products concerned is lawful
provided that the criteria referred to above
are met.

The EC]J also found that the prohibition
imposed by Coty is appropriate for pre-
serving the luxury image of those goods in
particular taking into account that:

(i) It guarantees that, in the context of
electronic commerce, those goods
will be exclusively associated with the
authorized distributors;

(i) It enables the supplier to check that
the goods are sold online in an en-
vironment that corresponds to the
qualitative conditions that it has
agreed with its authorised distribu-
tors.

In addition to the above, the prohibition
at issue was considered not to go beyond
what is necessary for the attainment of
the objective pursued — the preservation
of a luxury image for the goods — taking
into consideration, in particular, that the
clause at issue does not contain and ab-
solute prohibition imposed on authorized
distributors to sell the contract goods on-
line (but merely limits internet sales via
third party platforms that operate in a dis-
cernible manner towards consumers).

On the other hand, even if the prohibi-
tion at issue were considered to restrict
competition within the meaning of Ar-

ticle 101(1) TFEU, it might still benefit
from an exemption under Regulation
N.0 330/2010 (the Vertical Block Exemp-
tion Regulation, hereinafter “VBER”),
which in practice amounts to a presump-
tion of legality of the agreement.

Indeed, the Court considered that the
clause at stake did not restrict the custom-
ers to whom authorized distributors can
sell the luxury goods at issue (prohibited
under Article 4(b) of the VBER nor the
authorized distributors’ passive sales to
end users (prohibited under Article 4(c)
of the VBER), both of which are hardcore
restrictions that prevent a distribution
agreement from benefiting from the ex-
emption. In order to reach that finding,
the ECJ took into account, in particular,
the fact that the clause did not prohibit
the use of the internet as a means of mar-
keting the contacts goods (as occurred in
the Pierre Fabre case) and also that the
limitation introduced by the clause does
not affect a specific group of customers,
which means that the distributors bound
by such obligation do not lose access to
clients or to a specific market.

Comment

The judgment brings about an important
clarification on how authorized distrib-
utors can, in the context of an SDS, sell
online. The judgment is also expected to
put an end to some controversy generated
with the interpretation and implementa-
tion of the Court’s findings in Pierre Fabre.
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Under the latter, it became clear that an
absolute ban on sales via the Internet con-
stitutes a hardcore restriction of competi-
tion, but doubts remained as to how far a
company could go to protect the presti-
gious image of its brands.

In Coty, the Court clarified that certain
limitations to online sales applied in the
context of an SDS system the purpose of
which is to preserve de luxury image of
the products distributed are permitted
and may even escape the prohibition of
Article 101(1) TFEU though under strict

criteria.

The fact that the nature of the products
concerned and the characteristics of the
SDS played a relevant role in the ECJ’s
assessment raises the question of whether
a similar conclusion could be drawn if the
products involved did not require, by their
nature, an SDS system or if the SDS sys-
tem in place were not purely qualitative.
In practical terms, however, the relevance
of this question may be limited.

Indeed, in its important to bear in mind
that the ECJ also considered that the
limitation imposed by Coty did not con-
stitute a hardcore restriction for the pur-
poses of both Article 4(b) and 4(c) of the
VBER, which means that the exemption
conferred by the VBER should be able ap-
ply to the different types of distribution
agreements covered by the VBER even
in the presence of a such a clause. The
VBER, in turn, covers selective distribu-

tion regardless of whether it is qualitative
or quantitative and regardless of wheth-
er the products at stake require by their
nature selective distribution; it also cover
non-selective distribution, provided that
in any case the market shares of the parties
to the agreement do not exceed the 30%

threshold.

Companies should be alerted to the need
for a careful legal review the content of
their distribution agreements, in order to
check if all relevant criteria are complied
with and if their agreements allow for a
coherent application of requirements in
the context of offline and online distribu-
tion.
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BACK TO THE FUTURE?
THE EUROPEAN COURT OF JUSTICE'S DECISION ON THE INTEL APPEAL

Rid

PEDRO
GOUVEIA E MELO

Introduction

In May 2009, the European Commis-
sion (“Commission”) concluded that
Intel had abused its dominant position
on the market for x86 central processing
units (CPUs), by implementing a strat-
egy aimed at excluding from the market
its only real competitor, Advanced Micro
Devices (AMD), and imposed a fine of
1.06 billion euros, the then largest fine is-
sued to a company in a EU antitrust case.

The conduct by Intel which the Commis-
sion found to be abusive consisted of: (7)
granting rebates to four major computer
manufacturers (Dell, Lenovo, HP and
NEC) on the condition that they pur-
chased from Intel all, or almost all, of
their x86 CPUs; (77) awarding payments
to retailer Media-Saturn, which were con-
ditioned on the latter selling exclusively
computers containing Intel’s x86 CPUs;
and (7i7) making payments to three com-
puter manufacturers (HP, Acer and Leno-
vo), on the condition that they postponed
or cancelled the launch of products with

AMD CPUs.

The decision was appealed by Intel to the
EU General Court, which in June 2014
confirmed the Commission’s decision
and dismissed the appeal. Intel then ap-
pealed the General Court’s judgment to
the European Court of Justice (ECJ). In

October 2016, Advocate-general Wahl
delivered his opinion on the appeal and
recommended that the ECJ should set
aside the General Courts judgment, inter
alia, for having failed to analyse the effects
on competition of the rebates offered by
Intel.

In its much awaited judgment of 6 Sep-
tember 2017,"7 the European Court of
Justice agreed with the Advocate-General
and annulled the General Court’s deci-
sion, referring the case back to the lower
court. The ECJ’s judgment brings further
clarity to the existing case-law on rebates,
an area where companies with a dominant
position have long faced considerable un-
certainty.

Clarification of the law
on loyalty rebates

Under existing case law (which is not
questioned by the /ntel judgment), in an
abuse of dominance assessment under
Article 102 TFEU three categories of re-
bates can be identified:

—  Quantity rebates, which are linked
solely to the volume of purchases
from the supplier in a certain individ-
ual order, are admissible, to the ex-
tent that they correspond to savings
achieved by the dominant undertak-

ing;

17 Judgment of 6 September 2017, Intel Corporation Inc. v Commission, C-413/14 P, EU:C:2017:632, accessed and available at curia.curopa.eu.

16


http://www.mlgts.pt/en
http://curia.europa.eu/juris/document/document.jsf?text=&docid=194082&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=312246
https://curia.europa.eu/jcms/jcms/j_6/pt/
mailto:pgmelo%40mlgts.pt?subject=

Newsletter EU and Competition Law

No. 27, December 2017/January 2018

www.mlgts.pt

—  Exclusivity or loyalty rebates, grant-
ed to customers who commit to
purchase all or most of their require-
ments from the dominant company,
are presumed abusive, unless it can be
objectively justified by the dominant
undertaking;

—  Other rebates not included in the
previous two categories, in particular
conditional rebates, granted to the
client for achieving certain purchas-
ing targets over a given period, should
be assessed taking into account all
relevant circumstances to determine
whether the rebate is capable of hav-
ing an anti-competitive foreclosure
effect, by restricting or impeding ac-
cess to the market by other competi-
tors or restricting the buyer’s freedom
to choose his sources of supply.

The rebates offered by Intel were found
to be “loyalty” rebates, since they were
granted on the condition that clients pur-
chased from Intel all, or “almost all” (80%
to 95%) of their x86 CPUs. The General
Court (invoking the existing case law of
the EC]) confirmed the Commission’s line
of argument that loyalty rebates granted
by a dominant were, by their very na-
ture, capable of restricting competition,
an analysis of all the circumstances of the
case to establish an anticompetitive effect
and, in particular, an as efficient compet-
itor test ("AEC test”) were not necessary.

However, on appeal the ECJ] noted that
the Commission had nevertheless car-
ried out an in-depth examination of the
circumstances of the case in its decision,
which led it to conclude that an as efh-
cient competitor would have had to offer
prices which would not have been viable
and that, accordingly, the rebate scheme
at issue was capable of foreclosing such
a competitor. The EC] further observed
that the AEC test had played an “import-
ant role” in the Commission’s assessment
of whether the rebate scheme at issue was
capable of having foreclosure effects on as
efficient competitors, and that, for that
reason, the General Court was required to
examine all of Intel’s arguments concern-
ing that test, which the General Court
failed to do.

More importantly, the ECJ clarified that,
in cases where the dominant company
submits, during the administrative pro-
cedure before the Commission, evidence
that its conduct was not capable of re-
stricting competition, and, in particular,
of producing the alleged foreclosure ef-
fects, the Commission is required to anal-
yse all the relevant circumstances of the
case, notably the extent of the dominant
position, the share of the market covered,
the conditions, duration and amount of
the rebates granted, as well as a possible
existence of a aiming to exclude compet-
itors.
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The ECJ also noted that the analysis of the
capacity to foreclose is relevant for assess-
ing whether the rebates may be objectively
justified, such as where exclusionary ef-
fects are outweighed by efficiencies which
also benefit the consumer.

Comment

The Intel judgment does not change the
principle established in long-settled case
law (going back to the 1979 Hoffmann-La
Roche decision) whereby loyalty rebates
are “presumed” capable of restricting
competition and therefore abusive. But it
provides a helpful clarification that com-
panies under investigation can “rebut”
that presumption, meaning that, when
the defendant companies produce sup-
porting evidence, the Commission must
analyse seriously any arguments that the
rebates are not “capable” of having a re-
strictive effect on competition.

The ruling therefore points to a more
effects based economic approach when
assessing exclusivity rebates, already fore-
seen in the Commission’s 2008 Guidance
Paper on enforcement priorities for Arti-
cle 102, which is welcome.

As for the fine imposed on Intel, while the
General Courts judgment was annulled
(the ECJ dismissed other arguments
brought by the company on territorial ju-
risdiction and procedural irregularities),
this does not end the /ntel saga, since the
case is heading back to the General Court
for its examination of whether, in the light
of the arguments put forward by Inzel, the
rebates were capable of restricting compe-
tition.

Another issue left open by the Intel deci-
sion also is the meaning of the term “ca-
pability” (to restrict competition), which
is given particular emphasis in the judg-
ment, and which AG Wahl considers that
cannot merely mean a «[h]ypothetical or
theoretical possibility», but an assessment
of «[wlhether, in all likelihood, the im-
pugned conduct has an anticompetitive
effect». The General Court decision will
therefore be awaited with impatience.
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BRAZILIAN ANTITRUST AUTHORITY CLEARS THE ACQUISITION
OF TIME WARNER BY A& T WITH CONDITIONS

On October 18, the Brazilian Adminis-
trative Council for Economic Defense
(“CADE”) cleared the proposed acqui-
sition of Time Warner Inc. (“TW”) by
AT&T Inc. (“AT&T”) subject to condi-

tions.

Time Warner Group operates in Bra-
zil through the licensing of channels for
pay-TV providers and the licensing of
programming content. AT&T Group, by
its turn, is active in Brazil through SKY,
a provider of pay-TV satellite services.
Therefore, the transaction would result in
a vertical integration between TW’s ac-
tivities, a content producer, licensing and
programming agent, and AT&T’s, a pack-
aging and distribution agent for subscrib-
ers through SKY.

In accordance with CADE’s analysis, the
transaction raised competitive concerns
related to a possible market foreclosure.
In CADE’s opinion, SKY would have
incentives not to hire channels from pro-
grammers other than TW. In turn, TW
would have the ability to make its content
accessible to SKY only, which could harm
SKY’s competitors given the importance
of TW’s channels, which include CNN,
TNT, HBO and Cartoon Network.
CADE has also expressed concerns about
the possibility of price discrimination in
the licensing of channels and of restric-

tions on rival programmers” access to pay-
TV packages. In summary, CADE had the
opinion that, once integrated, SKY and
TW would have the capacity and the in-
centives to increase their rivals’ costs and,
in the worst case scenario, foreclose their
access to the market.

CADE acknowledged that the television
industry has a tendency to concentration
because of its structure: companies choose
integration strategies in order to obtain
greater power, gains in scale and scope, to
enter new markets, and to lower transac-
tion costs. Despite the benefits reaped by
economic agents through such strategies,
the control of more than one segment of
the production chain by the same agent
may pose a harm to the end user, e.g.
making it difficult to access a product or
reducing its quality.

The case sheds light on the importance of
complementarity between regulation and
competition in certain economy sectors.
In this respect, the Reporting Commis-
sioner has indicated that CADE’s role
would be limited to dealing with compet-
itive concerns related to the transaction,
while it would be up to the regulatory
agencies to ensure the provision of the
service to all users, to control prices and
to monitor other regulatory aspects. Both
the Brazilian Film Agency (“ANCINE”),
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which regulates and supervises the pro-
gramming and packaging activities, and
the National Telecommunication Agency
Telecom Regulator (ANATEL”), which
regulates distribution, have been active
in CADEFE’s review process. Despite acting
on two different fronts, competition and
regulation must ensure certain harmony
in their efforts for the benefit of the val-
ues protected by each one and, at the end
of the day, at the service of the society in
which they operate.

With this in mind, the solution settled by
CADE and the parties was an agreement
with mechanisms to discourage anticom-
petitive behaviors. Among these mecha-
nisms, there is the maintenance of SKY
Brasil and the TW channel programmers
as separate, autonomous legal entities, and
the prohibition of exchanging competi-
tively sensitive information between them;
the offering by the TW channel program-
mers of all the programming channels li-
censed to SKY to non-affiliated pay-TV
packers and providers of pay-TV services;
and SKY Brasil’s commitment not to re-
fuse to transmit or impede transmission
to providers of programming channels
not affiliated with AT&T. The agreement
provide that such commitments will last
for five years.
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