
The Taxation of Trusts in Portugal

The author provides a historical overview of 
the recognition of trusts in Portugal, focusing 
on international private law and civil rules, the 
tax landscape surrounding a foreign trust, the 
recent tax treatment of trusts in Portugal and 
the challenges that lie ahead.

1.  Introduction

The 2005 personal income tax reform was the first con-
certed effort to introduce specific tax provisions to reg-
ulate the tax treatment of Portuguese residents vis-à-vis 
foreign trusts.1 

Two other steps had, however, previously been taken. At 
the end of the 1980s, the Portuguese government created 
a specific regime so that trusts in Madeira could operate 
abroad on an extraterritorial basis without having any 
contact with residents, apart from those operating in the 
Madeira International Business Centre.2 

A further step was taken in the current millennium, at the 
time the CFC rules were amended, to cover non-defined 
fiduciary structures. The new provisions attribute income 
where a Portuguese tax resident has rights over the income 
or assets of foreign entities and structures such as trusts.3 

Before commenting on the tax regime applicable to foreign 
trusts, this article provides a general overview of how the 
trust concept is understood in Portugal, how it fits within 
the context of other Portuguese civil law concepts and the 
interplay of the trust concept with domestic rules of inter-
national private law and civil rules (section 2.). The author 
then analyses and discusses the tax landscape surround-
ing a foreign trust (section 3.), culminating in a summary 
of the current tax treatment of trusts in Portugal and the 
challenges that lie ahead (section 4.).
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1. PT: Personal Income Tax Code (Código do Imposto sobre o Rendimento 
das Pessoas Singulares), 1988 (amended in 2014), National Legislation 
IBFD [hereinafter CIRS]. Moreover, a few other provisions were also 
introduced in PT: Stamp Duties Code (Código do Imposto do Selo), 1999 
[hereinafter CIS], which, inter alia, regulates the taxation of gifts and 
inheritances (gratuitous transfers).

2. See PT: Decree Law no. 352-A/88 of 3 Oct. 1988 (amended in 1990), 
which regulates the creation of trusts in Madeira and PT: Decree Law 
no. 149/94 of 25 May 1994, which regulates the registration of a trust 
deed and other relevant elements. The preamble to Decree Law no. 352-
A/88 states that “this law thus relates to the recognition of the institu-
tion of trusts only insofar as they operate offshore, or extraterritori-
ally, without any interference in the judicial system and it exclusively 
applies to corporate persons – trust companies that shall be subject to 
the present law”. This article does not purport to describe or comment 
on the Madeira trust regime or its tax features.

3. See PT: Budget Bill for 2012 (Lei do Orçamento de Estado para 2012).

Before engaging in this task, five preliminary remarks 
should be made. First, Portugal is a civil law jurisdiction 
that did not sign the Hague Convention of 1 July 1985 
on the Law Applicable to Trusts and their Recognition. 
Therefore, trusts remain an alien concept under Portu-
guese law. In the absence of such recognition, significant 
difficulties continue to be encountered in dealing with 
trusts.

Second, considering that trusts cannot be created in Por-
tugal and that Portuguese law does not distinguish or 
allow for the division of rights in rem, trusts, as a rule, 
are not created with Portuguese assets. Furthermore, it 
is not the current practice for foreign trustees to register 
Portuguese assets directly in the name of the trust.4 The 
vast majority of instances of contact between Portuguese 
residents and trusts relate to trusts created abroad by for-
eigners or Portuguese nationals that lived abroad and/or 
have/had assets abroad. Globalization, emigration and 
the ever-increasing cross-border movement of persons 
(incentivized, for instance, by the Portuguese “golden 
visa” and “non-habitual resident” regimes), together with 
the ingenious f lexibility of trusts in respect of both civil 
and commercial matters, have served to make trusts a 
more common feature. 

Third, within this context, the aim of the Portuguese leg-
islator was to tax income held in or obtained through these 
structures, while avoiding the use of the specific terms 
“trust, settlor, trustee or beneficiary”, opting instead for 
the use of broader concepts used by continental civil law 
jurisdictions, such as “fiduciary structures”, as well as ref-
erences to entities or persons that either create, modify or 
extinguish them, or receive income therefrom. Echoing 
the same type of language that was used to enlarge the 
scope of CFC rules, specific provisions were enacted for 
the purpose of defining the tax treatment of distributions 
of income by trusts, including at the time of their wind-
up, liquidation or revocation.

Fourth, the tax approach to such fiduciary structures was 
quite pragmatic; the new provisions did not try to regulate 
the taxation of the different types of trusts (inter vivos or 
testamentary, revocable or irrevocable, discretionary or 
non-discretionary, etc.), nor impose taxation at different 
moments in the lifespan of the trust. Instead, the focus 
is on the moment individuals or entities (i) receive or are 
deemed to receive income; (ii) realize capital gains; or (iii) 
benefit from gifts. 

4.  Usually, the trustees of foreign trusts or Madeira trusts register Portu-
guese assets in their own name, making reference to the specific trusts 
to which they correspond. Moreover, the principal of autonomy, on 
which civil law is based, allows one to conceive of a fiduciary frame-
work imposing specific obligations upon different parties in a manner 
that is similar, but not identical, to a trust.
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